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5 District Court for the District of Columbia 


AIRED 


TRES2TAL INSURANCE 


an sdoeew chad mete we eer eet 9 


AM ~ - ~s32 


se coraress: TT eSrrrte 
THE Si LUls2 werAdenwse- 


=a wenn eee ees 


? VERDICT AND JUDGMENT 


: : Nacese 
ome on for hearing 0 _ day of Noyambexr 


before the  go0t l persons of this district, to wit: 


fm 7) oh - bY wy. ? eee 
Mos. Deraion Mes. Mary W..Scawarkz 


witout. virnen 
Randa Sx 2 


eae Rr a a a tt nnn nnn nr 


~ 
~2rance2 
Mrs. Xasie 7.72 


Willias F “malsn 


eee t- 8 eae 


who, after having been culy sworn to well and truly try 


en 22O2t7=D : INSURANCE coe 
INCORPOR-7TE5 é an obsany , plaintiff s 
Yististt 

ae tee 
20 : , defendant , 


is heard and given to the jury in charge, they upon their oath say this 


, 19 63, that they find the issues aforesaid in 


. 


favor of the plaintifis and that the money payable to him by the defendant by reason of the 


Vhereupon, 
A. W. MOOR’, JR., 
; first having been 
testified as follows: 
DIRECI BXAMINATION 


BY MR. SMITH: - 
Q Now Mr. Hoore, will you please keep your: voice 
up so that the jury and His Honor can hear you? ¥euld 


| 
you please State your full name and your residence address? 


| 
A Advian Vallace Moore, Jxv., 5005 Rocknere; Court 
’ ’ \ > 
Bethesda, Maryland. ¢ @. 


Q Would you please state your business address? 


A 3408 Wisconsin Avenue, Northwest. 

Q What is your prescnt position with the plaintifs, 
Imperial Insurance Company, Incorporated? 

A Vice-President and Secretary. 

Q What was your position with the Imperial Insurance 
Company during the period of 1963, 1964, and 1965? 


A Vice-President and Secretary. 
xe *% 4 


Q Now, Myr, Moore, getting back to your proof of 


e i ‘ rede 5 . $ | 
loss claim, Siled with the bonding company under oath, 


= Wo PP ee dwe 1, 4353 | 
Plaintifist Exhibit No. 2; on page 2 of that clain, you 


stat at t} BSRreA Sesser) mays sos : 
state that the Linst knowledge of Dandridge's dishonesty 


4 


cane to the attextion of claimants, board of directors 
and officers, on or about November 25, 1964, and shortly 
thereafter the insurance carrier, nanely the bonding 
conpany, was notifiedcd possible clein under its policy, 
which notification was confirned in writing on January 6, 
1965. Nov, wi . that first knowledge that cane to 
your attention or oF about Noveabex 23, 1964? 

A That Thanksgiving Eve of '64, I discovered that 
Kr. Dancridge bad been secreting cover notes and certifi- 
cates of insurance in his desk covering millions of aollars 
of risks that he had conaitted Inperial Insurance Conpary 
on as far back as June in 1963. As a matter of fact, 
some of these had already been Yeneved and they had been 
in existence for over a year. I found out that he-had 
these in his desk; he had not written any policies; he 
had not collected any preniuas; he had not turned over 
any money to the insurance company, even though he had 
comnitted ‘the insurance coupanies on these risks, and 
no one else in the company had any knowledge that the 


conpany was conmnitted on those risks, except Mr. Dandridge, 


vntil I discovered it on Thanksgiving Eve of 1964. 


ae ee 


Q Mr. Moore, I show you what has been warked as Piain- 
N“N 


tiffts Exhibit No. 4 and PlaineifPrs No. 5 for sdentificaticn. 


can you tdentify those docusents, sir? 


5 
A Plaintiffrs 
Dandridge being employed, and Plaintiffts Exhibit io. 5 
letter that lr. Dandridge urote back to Mr. Ha 
&6 the letter that he had received from Mr. 
lye Dandridge being employed. 
SuTsn: Y offer then in evidence, Your Hones 
IR. KING: No objection. 
THE OOURT: They may be received without 
THE DEPULY CLERK: Plain tiffts Exh 
received into evidence 
(Plaintiffts Fxhibits Hos. & and 
5 were received in ovie ence.) 
BY MR. - | 
Q Now, Mr. Moore, would you please read thet portion of 
Kr. Dandridgets letter which pertained to his su SBC, stion abouts 
the excess and surplus lines risks, or exc@ss and Ae lines 


field? 


A Tone development of specific lines is a decision 


that can be made only after a closer study of the 


corrent situation. However, based upon the little 


financial information that Y have obtained fron your 


office, it appears as though the fastest initial 


gains can be made by promoting the uriting of surplus 
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{ 
and excess lines end participation in underwriting 


pools end syndicates. There are a nuncber of profit- 


eble areas in this category with which I am familiar. 


Falso, stuéy has convinecd me that far too much 


of our priuery and surplus insurance business is going 
into : Pre th of this is very profitable 
phen é : intelligently underwritten. 
Whil mnasis woulé be on this excess Pield, I would 
went 5 the weiting of primary coverages 
at the samné tire. T z i are satisfactory 
@ entry into the third- 

party fielé of general Mability. The Claim Department 

prepared for this as a result of the auto- 
mobile bodily injury and property damage i 


the tooks. 


‘. 


‘ 


Fyoriments conptn 3 fe studied go that 


when né: States ere entered at date, we will 

be in 2 position to coffer this line on a limited basis." 

Q Kou, Mr. Moore, Aid you or eny cf the other principals 
ef the company weLte any written reply to that letter of hr. 
pandridgets? 

A No. 

Q This was prior to his being hired? 


A That is correct. Both of these letters were in 


January of 163 an 
Q pid you make any written réply to that particular 
letter, sir? 


A No, we Gid not because, 


letter was strictkly exploratory to 


Mee Dandridge brought out in other 

of othe» lines of insurance that he 

SO lr. Haydon, when he wrote the letter, he 
what kind of a letter he would write back to us 
thinking was. 


Q Hr. Moore, in 


SY 


other principals 02 > company *nowledgea 


ole 
to just what the excess and surplus lines field © 


NN 


entailed? 
A No, sir, we were not. 


Q You had never written that type of insurance pefore, 


ba 


actually, before that tine? 


we had n@ver written any excess and surplus li 


priory to Mr. Dandridge coming to the company. 


when was the next time, Hr. Moore, if a ‘that che 
subject, that is, after Kr. Dandridge cance with the company, 


when was the next tine or when wes the next tine at all prior 


to when he wrote this letter before he was hired when he brous 


up the subject of going into the excess and surplus ines field 


meeting. we cams lon. fast meetings -- Ir. Martens, President 
of the conpany3; Mr. Dan : za ent.and General Manager 
ie. Eaycon, V i eral Maneger of 


-- we nels weekly break? et It 


tnese meesin 


oss and surplus linés. 


a reese arene mene 


Y 


hose breatfast meetings? 


by 7:30 in the morning, and 


officers night have or eny of their thinking as to 


t 
how we could neke core money in the companies. 


Q Any proposer. as to new business, and so forth; 
would that describe 1? 


& nat is correct; anything new that we might want to 


> 


go into or explore would be Giscussed at these meetings. 


Q And you say, sir, that Mr. Dandridge brov. ont up tne 


excess anc surplus lines field at that “point. what did he 


actu2ily say? Do you recall oosbvelly whet he said? 


A I recall that he ei.scus: that he wanted to have the 
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Tmperial nsvrance Company go into tne Cxccss 
field and that he thought thet Imperial could 


monty on this type businesse He wenk threnvgn 


just what his plans were & wnat his thinking 


Listencad and Ehen we Giscussea this thing thoreuzhly< And 


thot ting Mr. Martens, Me. Fayaon ena myse1? instr 


pandridge that efter hearing.cveryth:! 


ia not want Inperial 
Company to go into the exeess and surplus Lincs business, anc 
+ 


we told hin in no uncertain terms, in other words, do not go 


Q hen was this meeting, sir 


I would say it was about: the 


gust a few months after Me. Dan 


About five or six months after he came. He cane in 


e 


wno all was present at this meetin 
Me pandvidge, }e Marte 
all officers of the corporations. 
Q yas anything said by Nee Dandridge at this meeting 
about having already committed the company on excess and 
‘surplus Lincs risks? 


ir. He was talking strictly in the future. He 


10 
was taliing futeristically that he youla like for Imperial 


Insurence Compeny to pecome engased in the excess and a 


lines business. No mention was rece unatsoever that he had 


Ye 
=e 


company on any ris 
Q Fou, Mre Moore, after that meeting, which I believe 


you said was gn the latter part of August, sir, 1963, did you 


= 


* check up en tr. Danéri ase; you or any of the other principals, 


to make sure thet he was foliowins your instructions not to 


write eny excess and surplus lines risks? 


A Xo, sir. We certainly giants, because? he was the 


Vice President and General vanesér of the company and thatts 


ea very high position in the conpeny, ana once 2a man has been 
told, 2 General er of a company, not to go into a specific 
type of business, ne head such trust in him that, naturally, we 


a@iantt go and checye on every little thing that he did. 


Q well, now, SLY, going back to the date of Novenber 


25, 196%, when you discovered 21] these risks in Mre Dandridgets 
a@esk, none of which were on the pools or records of the company, 
what events led up to that discovery by you? 


& well, lests sec, about in early Octover of 16% we 


noticed that several, well, that our losses were going up on 


our risks. So I was designated by the principals of the company 
to teke and chcck in and see whet was going on in the company. 


So in this course of business I heé@ our controller, 


1] 


who was the 
Ince 2 CPA, to cou? in and wake 
just where the company, what the surplus would be in the corpany 
at the end of the ycar. 


BR. KING: May we have the date, Your fonder. 

MR. SUTTH: In October, I relieve he stated. 

BY KR. SUTIN: i 
. =i. 

Is that correct, sir? You stat eg ur. Kress -- you 


. Kress to prepare this year~cnd report in October of 


Yes. It was in October of 1964. 


Did Me. Kress prepare such 
Yes, he did. 
PIE DEPULY GLERK: fts Exhibit 6 parked for 


Zaentificaticne 


(plaintiffts Bxhibit Ho. 6 was 


marked for identif ications) 
Ma. KING: Your fIonors, the sane arre anger sent prevails 


1 


as to this exhibit, isntt that corrdet, that I had pefore, that 


is, my objection, without making it again? 


MIE COURT: Les the exhibit be identified. 


BY HR. SMITH: 


Q XY chow you, Mre Noorc, what has been marked as 


Plaintiffts Exhibit No- 6 for idcntsfication. can you identify 


that aocunent, sir? 


12 
this is the report that I asked Mr. Kress 
fying his year-end projection for Imperial Insurance 


t 


nat year-end projection made, sir? 


For the ye 


qne reports is cated November 5, 1964. 


Q 

A 

Q hat is the case of his report, sir? 
z : 

Q 


ves this suenitted to you, sir, bY Mr. Kress as peins 


39 kts report en thas netter? 


IR. SMEEH: I offer thet in evidence, Your Honore 


‘ 


Plaintiffts Exnibit 6 received 
(Plaintiff's Exhibit No. 6 was 


received in evidence.) 
-BY ER. SUITH: 


Q How, Mr. Moore, Go you mou whether Me. Dandridge was 
fornisnes a copy of that ere, sir? 

A On tne front of tne repors it says copy to Mre 
pendriaze, yess It indicates that a copy was furnished to Nr. 


- pandridsee 


Q Row, is there any reference made in that report to 
{ 


excess and surplus lines risks thet Vrs Dendridge conmittced 


the company on? 


13 
A ot as such. 


Q° Is there any refertnee made in the report to exctss 


and sucplus lines risks that you later learned were excess 
7 
surplus lines risks? 
\ St 
Ah Yes. As a matter of fact, we later leerned that 


2 


of the visks thas he wrote cbout in his 
surplus Lincse 


Q yas thas tro out of som? 58 or 59 of these r 


A Mo ovt of the 58 thatche comaitsed us 
Q Hou, which risks were they with respect to, S 


kh ° The two risks that he reported in his repers were 


st? 


the ABG Vending Company policy ang the Unishops policy. 


4 Did you know at the tine of: that report that tho 
? ; D 


were excess end surplus lines risks, sir? 


A J was not avare at the tine of this report t 


were excess and surplus lines risks. 


Q Are they referrcd to in the report as excess and 


surplus lin¢s risks? 


A No, they are not. They are referred to as a special 


policy. : 
*x* * * 


Q Is there any mention made in that report whatsoe er 
of all of the other excess and surplus lines risks thet you 
Tinally ascertaincd Mr. Dandridge had comm mone company en 
put which were in force well prior to the time of that ee 


. 


éespite 


A 


corse ny 


onypaens 


Q 
A 
Q 
A 


us what it was. 


+n fect thet 


eu 


No, sir, nec 


Ko precius 


No preatucs 


nly ones that are 


mhe other 56 are not. Mr. 


the books and records of the company 


nt back bo 1953? 


thing was on the beoks and records of the 


56 risks that he had committed us on. 


Or turned over to the conopeny? 


Or turned over to the company, and no policies issued. 


ae 


(Plaintiffs' Exhibit Ko. 12 
received in evidence.) 


StirTH: 


ir. Moore, what wes tnis document? Please tell 


Since it is relatively short why don't yor 


read it into the record. 


A 


MR. KING: 


MR. SMITH: 


Is this Plaintiffs' Exhibit 12 now? 


Yes, itis. 


Would you like me to read the letter I wrote to Mr. 


Leiste on April 14? 


Q 


Yes, this letter agreement. 


“ 15 i 
A Right. I wrote Mr. George Leiste, Leiste Associ 
Inc., 116 John Street, New York, New York: 

Dear Mr. Leiste: 

Reference is made to the conference between 
Joe Raywid and myself with you at your office on 
Thurs sday, March 18, 1965 concerning the natter of 
return conmissiions on return premiums on certain 
risks which your company brokered to our company. 

At our conference it was agreed you woald 
return the gross commission on Unishops, Inc., in 
the amount of $6,675.59, 10% of the counissions of 
ABG Corporation's $11,754.53 and entix e gross 
commission on all other risks wh 
the enclosure attached to this letter. 
understanding that our company in turn will issue 
its checks to the insuxers less the commis sions 
and will send these checks to you. You in turn 
will send oux checks and your checks to the insurers 
in order to 


xegate the return premium. 


agg 
If the alove scts forth our understanding on 
| 
this matter it is requested that you sign the 


original and Gaplicste below as evidence of your 


agreement and retum the original signed copy to 
& & OPy 


the undersigned. Upen receipt of your signed copy 


16 


we will ismsediately proceed to issue our checks 
accoréance with our understanding. reat 
/s/ A. W. Moore, Jr. 
Agreed to by George Leiste on April 15, 1965. 
He sent that agreement back signed as agreed to? 
A Right, egreeing to return the commissions on these 
risks that he had placed with our company through Harris 
t 
Underwriters and the ones Mr. Dandridge committed the company On. 
Q What was your purpose in attaining that agreement 
from Hr. Leiste? 
A Well, as you can see there was over $17,000 in 
return coxnissions that we were discussing to be returned to the 
insure because we had cancelled his policies and I was trying 
to establish how cuch loss Imperial Insurance Company had so 
as to put this in my proof of loss to the bonding company 
because we had to establish what our toss was in order to tell 


employers how much loss we had sustained. 


If Mr. Leiste had not agreed to give this money 


back then our loss would have been $17,000 more than it is. 


Q Now, pursuent to that agreement, I believe the 
letter states that you went to the offices of Mr. Leiste in 
New York, is that correct, sir? 

A That is correct. I tried to do it by telephone but 


involving this amount of mone he wasn't very anxious to give 
14 y y & 
t 


17 


this amount of money up even though he had received it, so I 


did go to New York on March 18th, I believe it was, 1965, and 

got Mr. Leiste to agree. But he had some questions and that 

was the reason for this further corresponéence after that, end 
~ | 


that was the reason for this letter and the reason I esked hin 


to sign it before I released my checks. . 


(Plaintiffs' Exhibit No.) 15 marked 
for Identification.) 


(Mr. Smith shows to cefense counsel.) 
BY MR. SHITH: | 


Mr. Moore, I show you what has been marked 2s 


ffs' Exhibit No. 15 for identificezion, sir. ‘Can you 


identify what those two documents exe? 


N 


had with Mr. 
i to determine 
the acount of return preniun end comaission that was due back 
os policy when it was cancelled, and 
the decument shows that instead of the policy actually --the 
policy issued retroactive back to October 15, 1963, but this 
docunent shows Mr. Dandridge actually committed our compary on 
the risk ell the wey back to August 1, 1963. 
MR. SMITH: I offer this in evidence, Your Honor. 
Ko objection. | 


Very well, it will be eduitted without 


THE DEPUTY CLERK: Plaintiffs’ Exhibit 15 received. 


(Plaintiffs* Exhibit No. 15 was 
received in evidence.) 


asa 


Moore, let's go back to the date of November 
25, 1964, the date ge prepared for you,the hand- 
written list that he stated to you contained all of the excess 
and surplus lines risks that he committed the company on. Is 


the Delancey Barg2in Stores risk listed on that list? 


A It is not listed on this List, sir. 


Q Kow, did you cause an investigation to be made to 


ascertain whether that list contzined in fact all of the excess 


and surplus lines risks Mr. Dendridge committed the company on 


but which were not on the books or records of the company? 
, 


19 


A Yes, I certzinly did have a thorough investigation 


made to see what risks we were committed on because I didn't hav 


> 
q 


91 any faith -- a few days after this hed been subsited! to me 
that this was all thet we had becn committed on. 


THE COURT: When did you order the investigation? 


: : See ve 
A I ordexed the investigation on Friday afternoon after 


- 


Thanksgiving after the Friday immediately following 
he gave me this list on Thanksgiving eve and I started the 


investigation on Friday thereafter. 


Did you notify the bonding company of a possible 
y b) & Dany pos 


claim under yarr bond at thet point? 


A Yes, I did notify them of a possible clain to 


‘ bonding company. 
Q Approxirately what date was that, sir? 

A About the end of --well, let's sce-- well, on 

about the lst of December or last day of November 1964. 


a few days after he gave this list I started having the 


vestigation made. I informed Mr. Bill Schracum. { 


Q tno is Mr. Schramm? 
A Branch manager of the Employers'Insurance Company. 
Q For this area? Is he branch manager for this area? 


A He is branch manager for this entire area, yes, sir, 


covering several states. : 


Q Now, who did you engage to perform this investigation 


for you, sir? ity 


20 
Me, Robert L. Haydon who had previously 
been with our company and who was very familiar with everything 
° 


in ovr companies and I engeged him on consultant, fulltime basis, 


to come in and make this investigation. 


Q Now, in-addition to the Delancey Bargain Stores risk, 


gid this list omit any other excess and surplus lines risk 
thet Mx. Dandridge hed compitted the company on? 

A Yes. In Me. Haydon's investigation he found a number 
of additional risks that Mm. Dandridge had committed our compeny 
op which was on on this list. 

Db - 

Q Row many excess and surplus lines risks altogether, 
including ABC Vending Compeny risk, the Delancey Bargain Store 
and Unishops risk wnich you already testified to, what was the 
total Mr. Dandridge ¢ =aitted the company on? 

A Fifty-eight. 

Q Do you recall wnat the total’ liability of those 
excess and surplus lines risks Mc. Dandridge left off that 

‘handwritten list he said contained all -- 

ER. KING: I object, Your Honor. Total liability 
hasn't anything to do with this case. These are risk, he is 
not suing on -- s 

MR. SMITH: Your Honor, it has everything in the 


world to do with it. This shows this man concealed this in- 


formation from the company. 


. 


2) 


/ YS COURT: Ke may anexer the question. 


| 
Whet was the totel liability on these risks? 


That Me. Dandridge left off of this list? 
Yes. 
About a million dollars -~ approximately. 


BY MR. SHITH: 
Q Mr. Haydon would know the mswer to that question 
exactly? 
A That is correct, because he prepared and rade a full 


investigation, : 

Q Kow, other than the ABC Vending Company ice the 
Delancey Bargain Store risk, and Unishops 
Dandridge issue any other policies on any of thex excess 
and surplus lines r 

A No, Mr. Dandridge only issued three policies out of 
the 58 risks thet he committed us on and those were the ones 
that he issued policies considerable nuaber of months after 
he comaitted this risk, but he only issued three policies. 

Q And you had Mr. Haydon make an investige tion of what 

| 

risks he had committed the company on and he devel oped other 
ones, is that aoereeh. She pursvant to his investigation? 

A That is correct. There are not 58 on this list he 


prepared. 


Q Other than AEC Vending Compeny risk, 


> 


slencey Bargain Store risk, were any of these excess end 
surplus Lines risks Mr. Hayden found out about on the books 
or recorés of the company in any shape, way or forn? 

A No, they were not. No one in the company had any 
knowledge of those risks and it was only through Mr. Raydon's 
investigations thet he was able to discover we were on these othe: 
risks. 

-=*«* 


Q Mr. Moore, did the company receive eny premiums on 


excess and surplus lines risks other than the 


We did not receive any money on any of the other 36 
v4 


risks that Mr. Dandridge committed our company on. 


Q Now, “hen were the bu k of these risks, these other 
excess end surplus lines risks comaitted -- that Mr. Dandridge 
com:itted the company on? At what point of time? 

A Ee committed the company on most of these risks in 
1963. 

Q At what ps fod of time during "632 

A Well, Ib. ° cve the first one that he issued was 
about the end of May 1963 and the majority of them had been 
committed by November of '63. 


Q On Novenber '64 there was still no evidence of any 


of these risks on books and records of the company? 


23 


A That is correct. As a matter of fact some’ of the 


tsks he committed on for one year end the year hed already 


turned --or had a policy issued or turned over any premium 


to the company on these risks even though he in effect made 


second agreement to stay on these risks the second year. 


xe 


THE CLERK: Plaintiff's Exhibit 22 marked itor 


identification. 


BY MR. SMITH: 
Q Mr. Moore, I show you what 


Sdentification as Plaintiff's Exhibit 22 for identi 


sir. Can you identify that document? 
A Yes, sir. This is a judgment that 
Inc.; got against Harris Underwriters, Inc., 
~ 2 
Lord personally for premiums that they never paid our company 
Z T teess | 


for excess and surplus lines risks that Mr. Dandridge committed 


our company on. 


MR. SMITH: May I offer that into evidence, Your 


MR. KING: No objection. 


THE COURT: Admitted without objection. 


(Plaintiff's Exhibit No. 22 was 


received in evidence.) 


sir, what date 


2s to when the suit 


November 5, 1965. 
ame Harris Underwriters 


we, Dandridge said he had orally 


ompany on these excess and surplus 


Thanksgiving Eve, 1964. ~ 


4, 


Now, Mx. Moore, were you ever able to collect any- 


— 


thing on that Judgment against either Hr. Lord personally or 


een able to collect anything on it 
because by the time » we found out about this entire 
matter, Harris Underw>) was practically out of business. 
MR. SMITH: I ask that this be marked, please. 
THE DEPUTY CLERX: Plaintiff's Exhibit 23 marked for 


Sdentification. 


MR. SMITH: That judgisent 
eatin seal. 
BY MR. SMITH: 

Q 

identification as Plaintiff's 
_ 
identify that document? 

A Yes. This is a certificate fron 
Recorder of Deeds here in the District of Columbia 
that Harris Underwriters no longer qualifies 
tion and is out of existence. 

Q Does it show on there the incorpor 
Harris Underwriters, sir? Read 

A Yes. It reads: "Office of Recorder of 
D. C., Corporation Division. 

"Certificate. 


"This is to certify that there was filed in the 
< ~ 1 - 
114 office of Recorder of Deeds, D. C., Corporation Division, on 


this llth day of February, 1963, Articles of Incorporation of 


Harris Underwriters, Inc. 


"We further certify that said Certificate of Incor- 


oration was revoked by Proclamation on the 12th day of 
Pp y 


September 1966 pursuant to the District of Columbia Business 


Annual 


d 


d 


1 15, 1965 ar 


onor. 


ence, Your I 


fal 
Qa 


evi 


° 


evidence.]} 


ived ir 


rece 


emiums even 


wilaet 


wo wr: 
7) 


TE 


ked as Plaintiff's 


bal 


has been ma 


- 
iv 


a 
ee 
he 


“ 


Can you identify those 


Exhibit 


documents? 


, Inc., checks returning 


e 


These are Im 


Mir. 


Dandridge committed 


our company on. 
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MR. SMITH: I offer those in evidence, Your Honor. 
MR. KING: No objection.. 
THE. COURT: They will be 
[Plaintiff's Exhivit No. 24 was 
received in evidence.] 
BY MR. SMI‘CH: 


Q Now, Mr. Moore, I believe I have 


this question, but were any of these exces r rplus lines 


risks on the books and records of the company? 


A Do you mean other than the three? 
Q Other than the three. 


Other than ABC, Unishops and Delancey? 


That is correct. 


A None of the other 55 risks were on our 

Q Was there any other place or authority 
were required to report these excess and surplus Lines business 
that your company was on other than your books and) records? 


: 
A Yes, we have to report everything that happens -- 


company with the Insurance Superintendent of the District of 
Columbia which shows everything that the company has done 
during that year. 


MR. SMITH: I have subpoenaed, Your Honor, the 1963 


annual statement filed by Imperial Insurance Company: with the 


aD wen Meee So 


to look at this, 


we ee 


t 
5 


. Certsaiz 


Vur-: 


eyTTs. 
oh Seta 


BY 


hat document is, 


istrict of Columbia Insurance Depart— 


This one is 


+ 
ve 


men 


d to be filed in 


Tell us what 


and the liabilities of 

it has in effect 

1963. In other » 

the exact worth of the 

premiums have been written, how much 
ed, the amount of losses 

es that have been paid, 


‘\ 


and it has to be filed by the 
Iocan year In other words, 
filed by Imperial under oath on the 26th 4 
Q 
A This statement was signed under oa 
E. Dandridge and myself and Al Lorash, Chief Acco 
Q Now, is there any report in that annue al 
any where about any of these excess and surplus 1 
that Mr. Dandridge committed the company on, inelu udir 1g ABC 
Delancey and Unishops? Are any of these excess and surplus 


lines risks reflected in that annual staten 


A No, not any. None of the excess 


risks are reflected in this staven Mr. Dandridge 


secreted all of this evidence. 


THE COURT: You have answe the question. 
| 


Q And Mr. Dandridge re under oath, 


did he not, sir? 


r oath as showing the exact 
the company re- 
ties on December 31, 1963, 
th day of February "64. 


of these, the majority 


excess and 


hr 


ximately 54 risks that should have 


dollars worth of liabilities 


atement. And, also, the 
company should have deen reflected in this 
I offer this in’ evidence, Your Honor. 


No objection. 


Exhibit No. 25 was 
received in evidence.] 
I would like to see it. 
Again? 
MR. iG: Again and again. 
BY 'R. SMITE: 


Mr. Moore, after you learned about the omission of 


3) 


“se excess and surplus lines risks 
did there come a time when you went down to the Departr 


Insurance to explain that matter to the Superintendent nd 


- lon 
his Deputy, the Superintendent of Insurance nd his Deputy 


for the District of Columbia? 

A Yes, 
explained it to the Superintendent, Mr. Jordan, and to 
Lumbard, the Deputy Insurance Commis | 
= oo KING: I object to further testimony, bur Honor. 
Mr. Dandridge wasn't present. This is hearsay. 

MR. SMITH: He is natn wnat he did. I gon't know 
how anybody else can say what Mr. Hoore did. | 

THE COURT: Objection overruled. 

BY MR. SMITH: 

Q What did you do, sir, now? 

A I along with Mr. Bayon went down to the D. C. 
Insurance Department and reported to Mr. Jordan, the Superin- 
tendent of Insurance for the District of Commoteh and Mr. Ed 
Lumbard, the Deputy Commissioner, which is the eee two man 
in the Department. I explained tothem what had happened and I 
assured them that now that I had knowledge of it that it 


‘N 


would be reflected in our 1964 ennual statement. | 


Q@ That you would be filing for the next year, is that 


correct? 


riling for 1964, 
filed, which it 


the year'1963 and 


sss 
Q Now, Mee Moore, I would liste to go back to your 


proof of Icss statenenS once mores af TJ may. IT velieve you 


t 
have it up nere in front_of you. 


Now, on pase 2 thereof you state that the first 


kmonlecse of @ts aishonesty and fraud came to the 


attention of the cleinsntts officers and Board of Directors 


= c " 
on or about Nov 5, 1964, that is, Thanksgiving Eve, you 
have testified uit . $ 
vw locking at, please? 
Roe 2, I ociteve. 
TR. KING: 


FR. SUT: 


Q pnd shortly after noveriber 25, 1964, the insurance 
carrier -- meaning the bending cempany -- was notified verbal- 


ly of 2 probable under-its policy, which notification 


was confirmed in writing on January 6, 1965. 
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t 


Now, who communicated the original notific 

the bonding company? 

A Both Mr. Haydon end pyseif? communicated 
Schramm orally, lire Schrain being the branch wanegcr © 
Employers, that there was @ possidle clain under our pond. 

Q yhen did roo communicate that orel notification? 

A A few days efter the Theanksciving Eve. 
Imow the exact date; Dus IT feel sure that ié was the following 
weelre 

Q “ Who was Mre Schramm; again, sir; what was his title? 


A Mr. William Schram, branch manager of EnSloyers, in 


129 charge of. their office here in Washinsson- which covers 
| 


several states. : 


Q How, with whon hag all. of your dealings up to prior 
to this claim becn filed, with who had all of your dealings 
pecan with the bonding company with respect to your bond? 

A I always dealt with Hye Schrara, the prench naneger 


of Employers Assurance 


THE DEPUTY CLERK: pleintiffts Exhibit 26 marked 


for identification. 
(Plaintiffs Exhibit, No. 26 
was marked for identifica 


tione ) 


» I show you what ho peen marked for 


Plaintiffrs Exhibit Noe 26 for iaentifica~ 


tion. Can you icentits that do { 


& Yes. This is our office copy of a letter that I 


wrote to Me. Schranm on Jenuery 6, 1965, notifying hin of the 


our fidelity bond. r 
Q Fou, you orally notified him prior to that date, and 


aays after Novemoer 25; is 


I velieve you this was a few 


et, end then I wrote hin in writing on 


Cu well 


Jenuery €, 1955. 


Q yould yo ib is relatively 


short, for the recor 
2 Yes, sir. 


GHB COURT: Do Fou have eny objection to this letter? 


FR; RING: Wont. 


qmne letter is dated January 6, 1965, 


WITH=SS: 


Me. Williem Schrannm, Manager, Employerst 


“ 
Jiability Assurenc Corporations Ttd., 3452 wisconsin Avenue, 


Rorthuest, yesningt 


BRe: policy Noe P-182193, Le P. steuart, Ince, 


et al; PLGClety Bond, William E. Dandridge. 
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“Yaear Me. Schram: 


* 
" 


. | A 1 
"plcase accept this as notice cf a probable 
claim undér the subject bond. 


"We are not in a position at this tine to 
> | 


furnish complete details as to a clain; however, af 


you wish to set up a file, may I suggest that you 
contact Mre Rule Haydon; Jre, at this office. 


Nvery truly yours, Imperial Insweance, Ince," 


signed A. W, Moore, gre, Vice President. 


’ 
1 


MR. SMM: yY offer this in evidences. 


TIES COURT: Admitted without chjects | 
, Bsn alot TNR 
(Plaintiffts Exhibit ice 26 


. 


was r@cCived in evidence.) 


THE DEPUTY CLORK: Plaintiff's 27 marked for ident- 


4ficatione 


(Plaintiffs Exhibit No. 27 


was marked for iden 


tion.) | 
: | 

BY MR. SMUTH: | 
Q Mre Moore, I shot you what has been marked as Plain- 


tiffts Exhibit No. 27 for identification, sir. Do you mow 


what that document is? 
A yese This is a progress report that J had made up 


on March 4, 1965, at a meeting held with Mr. Schramm of 


of Employers; 
Mie. Haydon: myself; and also 
‘ rx Noe 
lings companyts Bond Departnent, 


t 


eyicence. 


S pteu E 3 tt 
Bond = mpany no signed the policy? 


mpLloySrs! Ltadility Assurance Corporation 


covering all of our employees, and this 
tr. E. L. Keyser of Employers: Assurance 


2--Rine coker 
Bonéing Departrcent.e 


m, actually? 


T& ts actuelly sisoned bY Mr. Feyser. 


Q Kou, Mee Keyser, I believe you stated, was present 


at the progrtse rneeting thet you made a ménmorendun of? 


A Thas is correct. >. Keyser was present at the 


meeting heid in cy office on march &, 1965. 


sa 


(Plaintiffts Prnabit L& IO 
27 was recetved in evidence. ) 
: | 


MR. SMITH: Now,sir, vould you tell us what you 


Bs scusse a at that meetang with these gentlemen from | ‘the bonding © 
company | 
Mz. KIUG: If Your Honor 
‘the document. 
IR. SMITH: Very well. IT would be very heppy for 


hin to do so. TI didntt think I would be peenitted to do thas. 
; | : 
THE COURT: It has been admitted in evidence. Read 


the pertinent 


Tne menorendum is dated 


and reads: 


"A. Insured-Clainant: Iuperial Insurance, 


Tncoorporated. 


"Be Insuring company: The Enployerst Idebility 
Assurance Corporation, Limited, Policy Noe F-19298. 
Term: 10/1/63 until cancelled | 

"a, Pype of claim: Policy Noe F-18218, Ttem 

3, insuring agreement by, Employce gishonesty. 


| 
coverage -~ Porm fe 


ty, Amount of claim: To be established -- 


estimated in excess of $100,000. 


"LD. Name of Cmployeé: William Re Dandridge 


§ 
eng position of employee: vice 
“al Manaseér, Imperial Insurance, 
Incorporated. 
gern of enployue mpieyea 3/26/63; 
12/31/64. 

Basis of clain: Dishonest acts of con- 

and omission. 

Kature of dishonest acts: Ae Concealment 
of intentionel failure to make kmown Mapilities, 
which he had authorized as an officer and general 
menaser on behalf of tne company to tne company 


Be Telling and perpetuating falsehood to superiors. 


®3. Fora of proof: Ae Signature under oath 


on conpenyts 1963 convention form annual stetenent. 
Verious documents end corre spondence. Ce. Compeny 
eeords and claini ites. D. Affirmation 
of false statement by th? ecployee before witnesses 
and a@eniel by oth¢érs in the presence of witnesses. 
"xy. Porm of loss¢s: Ae Earntd premiums not 
received by company; return of premiums not received 
Dy company to insurcds. B. Suostantially increased 
reinsurance Conte Ce Substantial claims.” 


BY rR. SMITH: 
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{ 
Q You, Mere Moore, was all of this informatio on that-is 


reflected in the mémorandun gont over with the bonding conpeny 
represtntatives that were there? 
A That is correct. 


1965, in order to have everyone informed as to whet we hed 


peen able to do, the dishonest acts thet we hed be sen able to 


uncover up until this date. ye hag not finisned our investi: 


| 
neat was going 


gation, but we wanted to Keep them apprized of ¥ 
“on so that they vould know, and —_ enone -- 
Q Just a wontnt. “Dia you Imow the full SESE of 
your losses stemming from Mr. Dandridsets acts at the tine of 
this necting, sir? 
A No; we @id not. 2 the reason in here <I saic 
Uto be Cstablished" «= because at this time on ptvch 4, 1965, 
I had not been able to get to New Forts to see if T ya S going 
to be able to gct those returncea commissions back from Hr. 
Leistce So XY still did not know the extents of our oss on 
March Ath. | 
Q Now, what, if anything, did my. Schram, ur. Zolly 
or Mre Keyser say at this meeting? 
A Mr. Schram told we that he appreciated us Peace 
_ them up to date, and Ghat he kneu thet it was a oon jo to 


4} 


f 
dig out all of the items that had been concealed by mr. ! 
= od 


Dandridge, but he said "{ do not want you to file a proof of 


nn ete te ee LF ee 


you to find out what your 


vo found that out, tnen 


ane 


eof the losses that you have. 
i 


o not file a partiel or a piecemeal claim,” 


sere turning up losses every week. So he said "Do 


bem tay 


He said "yeit and file it after you 


. 


Hocre, to this dey éo you know the full 


extents cf = from ire Danériagets acts? 
we @o know. all of then, because 
excellent job on finding 


found thea all 


ly communication you received Trou 


comeany, Ezr? ——- Sn eS somes 


A Theat tg the only written communication that I re- 


ceived from th? bonding compeny. 


CROSS@EZATIUA 
BY wR. KING 
Q ire Moore, the purpose of enploying Mr. Dandridge, 


gn the first plece, nas to Iuprove the business of Imperial 
; t 
Insurance: Company, vasntt 1£7 


4) 

A we brovght him in to manage Inmp?rial, yes, sir, to 
make money for the company. 

Q well, did you hire hin or diag you nct, to Anprove 
the business of the company? That is xy question. 


A Well, certainly we wanted him te improve the buci. 


of the company. 


eK 
Q My understanding of your position is, ic. Moore, 
thet at least by November and December of 1964 you hed dis- 
covered violations, alleged violations, by Dandridge of these 
a | 
two things, nemely he had gone into the excess lines field 
and that he didn't have the 5% guarantee factor, that is 
correct, isn't it? | 
A We found out on December 15th -- 


Q -- 1964? 


A 1964, that he did not have a 5% guarentee profit 


factor. That was a day he came into my office and it was 
established he did not have it. | 

Q So what you are saying is after December 1964 you 
nad difficulty in ecunatins the amount of losses isiwhet you 
are saying, isn't it, that is the reason you delayed your 
filing of proof of loss? | 

A No, that is not what I am saying. I am saying that 
we knew this man definitely dishonest and had been concealing 


evidence from us and committing fraudulent acts, and then we 


started discovering what the loss was after this date. 


$2 
Mr. Moore. My 


question is after December 1964 you were having difficulty, 
the smount of the loss flowing from his 
isn't that right? That is simple, 
it is either yes or no. 
MR. SMITH: Your Honor, Id on't like to object but 
I do object to counsel phrasing a question about did you say 
this, I think his testinony speaks for itself. And if Mr. 
King asked proper questions instead of saying this and putting 
in e word end going from there on 2 false premise. I think 
_ the question is improper. - 
THE COURT: I think the witness understands the 
question and he cen enswer, whether he is capable of answering 
BY }R. KIN: 
Q That is correct, isn't it? 
A We did not know what our loss was in 1964. 
i 
Q I know that, end the reason you didn't is because 
you had trouble computing the loss. 


THe COURT: Now we ere erguing over words, counsel. 


MR. SMITH: That is my point, Your Honor. 


THE COURT: The witness testified first of all they 
didn't know what the losses were, they did not know in December 


of *64 that there were 58 risks, is that your testimony? 


A That is correct, sir, we didn't know our loss until 
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I believe it was the end of March or in April 1965 before we 
knew what the Loss was. 
THE COURT: Now with respect to the computation, 


when did you compute your iosses on the 58 risks? 


A We hed the information to compute these by April of 


1965, sir. 
THE COURT: ALL right. 
MR. KING: Thank you, Your 
it up. 
Rm Now, Mr. porene show you the berd I believe you 
testified that you were the ones negotiated the bond with the 
defendant here on behaif of Imperial, is that correct? 
A I would be one of the men in our office. : 
THE COURT: Mr. King, I suggest if you scand over here 
and ask the witness questions the ladies and gent exon of the 
jury will be able to hear. you better, nae the court and the 


Reporter also. 


MR. KING: Thank you. 


an Wee . 


Section 8 of the bond: says: Upon knowledge or 
discovery of loss or occurrence which may give rise to Seen 
for loss, :dnsured:i shall give notice and file proéé of loss. 

That language docsn't say when you compute the loss, 


it says upon discovery of the loss and I show you the bond. 


MQ. SMITH: Your Honor, may I interpose an objection 
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THE COURT: Objection sustained. That is a question 


of law. The Court will instruct the ladies and gentlemen of 
the jury on thet. 

MR. KING: All right, sir. 

Now, Mz. Moore, by March 15, 1965, what information 
6id you need in adcition to what you already had to prepare | 


the proof of 
“ 


A I'm sorry, I did not hear the first part of the 


—_ 


question, sir. 

Q I say by March 1965 what additional information did 
you need in order to compute your complete loss? 

A We needed to find out what return commissions we 
were going to be able to get back from these brokers and that 
is the reason there was a large amount of correspondence end 
phone calis and I finally went to New York in order to get 
this broker up there to agree to give his commissions, contri- 
bute those back to the insured when we had a cancelled cone 
So then on the 15th I believe it was, of April, I got ‘such an 
agreexent from him so thet I was able after that then to go 
cheed end finish up in order to file this proof of loss. 

Q That is Mr. Leiste you are talking ebout, isn't it? 

A Yes, sir. 

Q How much was the emount involved with Mr. Leiste? 


You have an exhibit here. 
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A I was going to cay that is in my exhibit. It was 
in the numbers of thousands of doliars. It was a considerable 
amount. 


Q Mx. Moore, I show you plaintiffs’ exhibit No. 12 


which is the letter from you to Mr. Leiste and ask you to look 


at that and tell us how much was involved in that return 
comnission? 
(Hands the witness exhibit.) 
-A You want me to give you @ total, sir? 
Q I want you to give what that letter says. 
A I mean it invoives several figures, you want them 
all, the total? 
Q Please -- total. 
A Let me have a piece of paper so I can eeare the 
total. 
(Handed a piece of paper.) ; 
$18,450.03, sir. 
@ That was the only item remaining of inforhation that 
you needed subsequent to Nerch 19652. Is that correct? 
A No, sir. 


Q What else did you need in March becides this? 


A We needed -- 
MR. SMITH: --Your Honor, may I interpose' an objection 
here? He is speaking of March and the letter is dated Aprii 


and I think this is not -- 


to 


JHE COURT: March is within the four month period that 
is why the question is correct, counsel. 
BY MR. KIN: 
Do you want it read back to you? 
Please. 
(Read the pending question.) 
BY MR. KING: 
By “this” I mean Leiste's refund. 
A Be needed in order to give Mc. Schramm and Mr. Ed 


Keyser proof of losses --we said get ali the losses in your 


proof of loss, not piecemzal. So we needed everything we could 


possibly find pertaining to all these losses to go into our q 
proof of loss. Now this was the -last thing that at that time 
we were able to find and we found out on April i5th. 

Q My question is: by the middle of March, 1965, what 
gn addition to the return comission from Leiste, what additional 
inforpation did you need to complete your proof of loss? 

A We needed all of the losses that our company had 
sustained, was going to gustein, as regarding these frauduient 
acts of Mr. Dandridge so as to submit a complete proof of loss. 

Q You had all that information didn't you, Mr. Moore, 
in March 1965 except the return from Leiste? 

A Sir, Idn't even know until today if we have it all. 


I am not sure we have it all today. You see what we had to 


do — 
“N 
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MR. KING: It is important to me, Your Boror, I 


4. 


don't want to delay the trial. Let me put it this wey: Mr. 
Moore, by March 4, 1965, you had the great bulk of the infor- 
: | ; 


mation you wanted in order to compute the loss, did you not? 


A We had a considerable amount, yes, sir. 


Q Would it be the greater bulk of it, 90%, 957, of it? 


A It would be a great percentage of what we have on ovt 


proof of loss we had by that time, but we didn't know whether 


in March we were going to be able to turn up something large 


or what because as I say, we were still discovering what these 
| 

losses were. - 

i v 

Q Let me go at it another way. On direct examination 


you testified the total losses were $283,000 end you computed 


that from the document you are looking at, is that correct? 


A That is correct. The proof of loss shows we lost 


$283,312.35. Fi 


a) Now, had all of that amount of money -- was all thet 
XN i | 


amount, of money subject to computation except $18,000 by Leiste 


y 


in March 1965? 
A Would you read that question back, please? 
(The reporter read the pending question.) 
A Do you mean could we start computing all of this 
loss by March 1965? sis : 


Q I don't know how to make the question any clearer. 
aoe y 
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THE COURT: You put $286,000 -- 

MR. KING: --eighty-three thousand, Your Honor. 

THE COURT: $283,000 and some odd dollars on yor 
proof of loss clain. The question asked of you: in. March of 
1965 did you have all of that $283,000 and some odd dollar 
figure except the $18,000 item or did you have any other iten 
thet hed to be computed? 


A I would say that as we filed ovr proof of loss thet 


we Gid keve it by sometime in March. 


axe *K 


Q Let ne rephrase it. You testified out of the $283,000 
4 


loss that you totaled, that the tulk of that, that is ell except 


‘the Leiste refund, was within your possession in March of 1965. 
Now I am asking you if that is correct? 

A As it turns out we did have the majority of these 
losses in ovr possession by Merch but et that time Mr. Schramm, 
the branch renager of euployers, in the early part of March 
we had this ceeting with Schramm and Keyser and they said: 

Mr. Moore --actually they said "Welly"-- please do not submit 
us a piecemeal proof of loss, we want you to get everything 
in there that you can find and then submit us a proof of loss 
and so since he was branch manager of employers and that is 
our bonding compeny that we pay thousands of dollars to for 
this bond, for over a number of years we pey them thousands of 


NN 
dollars to cover our employees for dishonesty, I was going by 
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what Mr. Schram and Mr. Keyser told Te y that to cooperate with 
them and give them a full proof of less because in the policy 
it says the insurer, the Imperial Insurance Coupany, will coopex- 
ate with the bonding company. So I wes cooperating with then 
in doing what they asked me to do, was to give then d full and. 
complete proof of loss. 

Q I also understood you to say you still hadn't Cons 


puted the full loss? 


A I @id say that I am not sure we had completed all 


of the loss yet because the way this man was committing our 
company on risks and never putting any premium on the ooren 
or never writing a policy until many months efter a loss had 
come in, I think you will agree with me, being an attorney, 
we do still have some losees coming in on this on risks he 
committed us on and we still don't know. 
Q Is your theory you could have postponed the filing 

proof of loss until now? 

MR. SMITH: Your Honor, I object to that question. 
May we approach the bench? 

THE COURT: No, it is not necessary to approach the 
bench.’ The objection is sustained. 


b You relied upon what Schramm told you at the meeting 


| 
is what you are saying, what you say he told you at the meeting? 


A Right. 


BY MR. KISS: 
Q According to your testimony he told you not to file 
a piecemeal report? : 

A Not to file piecemeal proof of loss.: In other words 
not to coce to them and say we found a $10,000 loss, give us 
$10,000 end go back 2 month later end say, hey, we found 
another $25,060 loss, give us another $25,000. This they : 
said don't do. They said wait until you have discovered the 
entire amount ef money that your company lost due to Mr. 
Dandridge's fraudulent and dishonest acts. 

Q Are you saying the statement Mr. Schramm is alleged 
to have made about piecemeal meant thateven though you had 95% 
of the information to compute the loss which far exceeded the 
bond coverage that would still be a piecemeal proof of loss? 

A I did not know what percentage of the loss we had 
on March or as a matter of fact on April, but in April I hed 

1 


been working on this thing and my office had been working on 


it since December, or the end of November, vhen we fund out we 


had this dishonest employee and we had found, as I say, I had 


ered on this thing day incand day out and everything else, 
and we uncovered $283,000 of losses and frankly I was pretty 
tired at that time and figured that this is about as much time, 
or I was running out of gas to keep going, and calling and 


writing to contact these people to try to find out word infor- 


5] 


mation. So I said, well, I feel that we have done as good a 
job as we can up to this point and I feel that we should go 
ahead now and tell the bonding company thet we feel ve ae 
filing a full proof of loss. But as I say, we were not sure. 
But I couldn't think of anywhere else I could go in peoples 


offices to dig up more certificates where he had committed us. 


_* 


Q Thank you.! Mr. Moore, I show you Plaintiff's 


Exhibit G6 and direct your attention to Fage = apparently 
the pages are not numbered. It would be the fifth page of 
Plaintiff's Exhibit 6. And I ask you if that does not -- 
well, let me back up and say, first, Plaintiff's Exhibit 6 is 


a document prepared by your controller, Mr. Kress; jisn't that 


right? 


x kK 


Q I think you testified that at one of your mect— 


ings you discussed this report, did you not? " 
A Yes, sir, I certainly did discuss shake weponse 
Q Now, the page I am indicating states this, docs 
it not: "In addition to our regular automobile 1inds which 
provide many opportunities for improvement, I was ReSs to 
learn that Imperial has issued two spocial policies (ABC 


Vending Company and UNISHOPS), which have produced a net 


loss of $111,115.06 in the last calendar year." 


It seys that, doesn't it? 


A Yes, sir, that is the way the report reads. 
“ Q GS as of Thanksgiving you knew that, or prior 
to Thanksgiving, you knew that Mr. Iandridge had violated 
your allesed instructions to stay out of the excess lines 
field, didn’t you? { 
A No, sir, because this report does not say that 
these ere excess and surplus lines, and Mr. Dandrige was 


assuring us that there was a 5% guaranteed profit factor 


on the AEC which if it is @ guaranteed profit on a policy, 


4t wouldn't really flow into the lines of excess and surplus 
t 


lines. 


Q Let ne ask you this: When you learned that you 
didn't bave this alleged, that Mr. Dandrite didn't bave this 
2lleged 5% gaaranteed factor, that was in December, wasn't 
it? 

A That wes at the meeting I had in Mr. Mullins’ 
office on Decenbder 15, 1964. 

Q So at that time then you knew you had incurred 
losses of $111,000, didn't you? That is what the report 
says, doesn't it? 

A Yes, sir, we would have known that we bad 
{ncurred losses then. 

Q Thank you. So if you had cared to, you could 
have filed a partial proof of loss exceeding the amount of 


the policy, could you not, at that tine? 
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A Well, as I have said, I tried to cooperative 


and work with the people that I Go business with, and! we 


could not have filed a ~~ in other words, we could Pane filed 
some kind of a partial, but I mean —- 

Q That is what I am asking. f 

A But that is not what, that is not the way it 
was to be done. 

Q I understand. I am asking you couse ron have — 
filed a partial proof of loss in December in the amount of 
$111,000 if you had gesired to? I understand the answer is 
yes. 

We could have cone anything 
dust yes or no, please, sir. 
Well, yes. 
BY MR. KING: 
Q Did you make any note or nenorandun of My. 


Schranmm's alleged statement, and if not, why not? 


- 
i 


A No, sir, I did. not make a note itself because 
Me. Schramm was the branch office manager of Seporecet 


ry 
Q Just answer -- 


@HE COUNT: You asked him to tell you why not, 
counsel. You asked him the question; now let him answer. 
MR. KING: I'm Sorry. 


THE WITNESS: Thank you, Sir. 
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The reason that I @id not was because tir. 
Schrann's office, the Exployers Inbility Assurance Company's 
office, the branch office for this area was in the same build- 
ing on the Anas floor: as our office was at 3408 Wisconsin 
Aveave. Kr. Schraz and nyself would nost likely see each 
other each and every Gay because he was manager of the office 
ana ovr offices vere on the same floor. Pik fe ae = 

So as I say, we discussed this thing on nuncrous 
occasions. — We kept Mr. Schram fully informed as to what was 
going on. But ir. Keyser's office, the head bondman working 
with i. Schraz2, happened to headquartered in Baitimore. 
So re canted hin to be fully apprised of everything that 
wes going on. Yr. Schranz was probably keeping him fully 
apprised anyway. 

‘So that everybody would know as to where we 
were on that day, that was the point of having this meeting 
with the bonding company officials and with our counsel and 


everyone that bad anything to ¢o with this clain. 


Q ' Thank you. I next direct your attention to 


page 11 of the proof of loss. Do you hae that, ur. Moore? 
t 


4A Yes, sir. 
Q That shows, goes it not, gross premiuus paid 
$183,500 -- right? 


A What? 
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Q Gross premiums paid by AEC Vending Company 
$183 ,500? 

A Yes, sir, that is what it shows on page 22. 

Q Do you have any prooy in any way, shape ior form 
that Mr. Dandriege got any prtion of that preniun? 

A I cannot here in court today present any. 

Q I can't hear you. 

A I say I cannot here, I do not. have anything in 
writing, any cancelled chocks or anything else that would 


state on there that he kad received some of this money from 


ABC Vending Compan no sir. ~~ 
oe 3 cy 
* * x 


Q Now, we turn to page 13. Do you have any infor- 
mation of any kind, any evidence of any kind, Gat ir Dan- 
dridge got any porticn of the earned premium on UNISHOPS? 

A No, six, I cannot show evidence that he got any 
see on UNISHOPS. 

Q "Will you turn to Harris Underwriters. Do you 
have any information that Mr. Dandridge got any premium, any 
poxtion of any premium from Harris Underwriters? They are 
the oe TS sued and got a judgment against, aren't they? 

A Yes, sir. We do havo a judgment on that. 

Q _Do you have any evidence that Mr. Dandridge got 


any portion of any prenmiun there? 


MR. SMITH: Your Honor, may I clarify something, 


$6 


‘Does he have any evidence or does he have any information. 
I believe he first stated it "Do you have any evidence," and 


then he rephreased it "Do you have any information." 


THES COURT:: Both. 


MR. KING: Both. 
‘HE COURT: Evidence or information. 
BY KR. KING: 

Q Evidence or information. 

A Well, there is every evidence in the world ~ . 
that be got ees out of this, or else no man would 
jeopardize his business career if he hadn/t gotten Bonnie 
out of it. I have rot identified any checks. 

“WR. KING: I move that be stricken, Your Honor. 
That is just pure speculaticn. 

THE COURT: Do you have any information or 
any penence fron any source as to whether or not kr. Dan- 
Gridge got anything from the APC Vending business, fron the 
UNISEOPS business, or from the Delancey Bargain Stores or 
fron the arrangement made with the Harris people in Annapolis? 

JHE WITNESS: Your Honor, I do not have anything 
in writing. ; 

- HE COURT: Did anybody make any verbal repre- 


sentations to you at any time in the course of your investi- 


gation or Ur. Haydon’s investigation that such was the case? 


$7 
THE WI'ENESS: THere are definitely allegations 
to Ur. Haydon and to myself and others that ir. Dandridge 
was getting something out of this because otherewise there 
would have been no point in hin holding or having, in other 
words, not turning this noney over to the company. Bat we 
have not been able to go and check through his check books 
or anything of that arisen and find where people gave hin 
checks. 
THE COURT: Did you ask ABC Vending? 
JHE WITNESS: No, sir. 
THE COURT: Did you ask Delancey Bargains Stores 
did they make any paynents to Hr. anéridse? | 
“TBE WITNESS: Your Honor -- 
THE COURT: That can be answered yes or no. 
hay, snformation or any inquiry, was any inguiry nade about 
payments by Delancey Sar gein Stores for exanplc, to Dandridge? 
THE WITNESS:, Ko, sir, we did not. These people 
paid their total preniua including a lot of conmissions anda 
Vy 


4t's the comnissions that these people like Harris Underwriters, 


A. Emory Lord, a friend of Dandridge, and all Dandridge would 


be interested in would be the commissions. 


\ See, like ABC corporation paid around $185,000, 


and like wo say, we got $137,000. These figures are not 


exact. But there was 2 loss in here in the proof of loss 


| 


$8 
of between $45,000 and $50,000 on that one risk that was paid 
to these people in connissions. 
HE COURT: Do you have any evidence of a kilt 
back? 


SHE WITNESS: No, sir, I do not. 


see 


Q Now, Ur. Moore, did there come a time when the 


premiun on the ASC Vending Company matter was adjusted up- 


ward? : =, . 
. bf . » 
& No, sir, it was not adjusted upward. The amount 


of money that we finally got out of the AEC Vending risk -- 
see, Fe sent on the policy back in "63, We didn't get all of 
the premium until Decenbor of 1964. 

Q ‘Tet ne see if I can make ny question clearer. 
Wes not the premiun adjusted upverd $60,000 through negotia- 
tions in the APC Vending natter? 

A Can I see that ABC policy, please. 

Q ‘Sure. My question is: Was there any re-negotia- 
tion of the preniun so that it was upped by $60,000? 

A The policy docs reflect that we received an 


additional premium on here, yes; sir. 
Thereupon, Nancy Leonard was called as a 
witness on behalf of the Plaintiffs and, first having 


been duly sworn, Was examined and testified as follows: 
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DIRECT EXAMINATION BY MR. SMITH: | Fi 


Q 


Would you please state your full mme and! your 


address for the record? 


My name is Nency Leonard; my residence is 6709 - 22nd 


place, West Hyattsville, Maryland. 

Now, Mrs. Leonard, were you employed at the 
Imperial Insurance Company during the years 1963, 
1964 and 19652, | 

Yes, Sir, I was. 

And what was your position there at that time? 

At that time,: I was the head of the Fire Insurance 


Department. And I was in charge of having all 


policies issued, prepared and typed and sent out 


to our agents. 

Now, under whose direct supervision aid you work 
at that time? : 

I was under the direct supervision of Mr. William 
Dandridge. He was the General Manager of our 


company. i 
Now, I show you what has been put in expic=nce —— 
I believe it may already be up there on the 
rostrum, what has been put in evidence as 
Plaintiffs’ Exhibit Number Seven, which is the 
ABC Vending Company policy. | 

- Now, Mrs. Leonard, when did you issue that 


policy? 


: th”. 
This policy was issued on April 24, 1964; it was at 


as I say, at the Mae of Mr. Dandridge, and 
it was retroactive to September 30, 1963. 

Now, when Mr. Dandridge had you issue that 
policy, did he tell you or did you know of your 
own knowledge, that that was excess or surplus 
lines risk? 

No, sir, he did not tell me. I did not know. 
Now, did you report the fact to any of the 
principals of the company that Mr. Dandridge had 
you issue this policy retroactively? 

No, sir, I did not; he was my boss and I did as 


he directed. 


Now, what is the coverage on the policy there, as 


Mr. Dandridge gave you the information? 

Well, the policy is written for a limit of $50,000 
per location. It had certain deductibles on it, 
and there were 21 locations involved? 

Is the list of 21 locations the only list that 

Mr. Dandridge gave you at that time, Ma'am? 

Yes, sir, that is correct. 

Now, did Mr. Dandridge state anything else to you 
with regard to that policy at that time that you 
issued it? 

Yes, sir, he did. Normally, when a policy is 
jssued there is reinsurance on £t.. AC the time 
this was issued, he said there was five-percent 

_ guaranteed profit factor involved and that we could 


not use any money on the policy; therefore, there 
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was no reinsurance necessary. 
Now, I show you, Mrs. Leonard, a document which 
has been put in evidence as Plaintiffs’ Exhibit 
Number Nine; let me ask you if you recognize == 
or that is a list of 1,090 locations; do you 
recognize that? 
Yes, sir, this is the list that I first sav 
in November, 1964, and it was given to me by Hr. 
Moore. And it is my understanding, I believe, 
that he found this in Mr. Dandridge's desk. Ee 
gave it to me to attach ‘to the file, which I did. 
Was this list ever given to you by Hr. Dandridge 
to attach to the policy? | | 
‘No, sir, I never saw it before November, 1964. 
Now, prior to November 25, or on or about November 25 
of 1964, did you know at any time, or did Mr. 
Dandridge tell you at any time, that that ABC 
Vending Company risk was an excess or surplus 
lines risk? | 


No, sir, he did not. 


Now, Mrs. Leonard, I show you what has been placed 


in evidence as Exhibit -- Plaintiffs! Exhibit 

Number 14, which is the Unishops policy, and I 

ask you if you issued that policy? 

No, sir, I did not issue this policy. | 
Mr. Dandridge instructed me to send a blank 


policy. It was numbered -- printed number, to 
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send this to Harris Underwriters to prepare. It 
was not prepared in our office. 
Did Mr. Dandridge tell you at that time -- when 
was that that he told you to send that? 
It was April of 1964. 
And what does this policy show as to the tern 
that it was effective for? 
The policy period, aS shown, is October 15, 1963. 
Although it was typed in April of 1964, it was. 
retroactive to 1963. re 
Did Mr. Dandridge tell you at the time that hex 
asked you to mail that to Harris Underwriters for 
preparation, that that risk, the Unishops risk, 
was an excess or surplus lines risk? ‘ 
He certainly did not. 
Did Mr. Dandridge ever turn over to you any of the 
other excess and surplus lines risks that were 


- 


finally developed with the companies, some 56 others? 
(No ansver) 

Did he ever turn over to you any others to be 
prepared as policies? 


-No. 


None, whatsoever? 


At what time? At any time? 
At any time? 
Well, the Delancey policy was -- (Phonetic) 


Excuse me, you are perfectly right. 
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I show you the Delancy Bargain Store policy, 
and I ask you if you recall that document? 
Yes, sir. This inforination to type this policy 
was given to me again by Mr. Dandridge. it was 
given to me on November 10, 1964; that's the date 
I typed it, and it was retroactive to Noveber 6, 
1963 | 
pia d he tell you at that time that he pach you type 
up that policy retroactive back to a :year ago, 
that that was an excess or surplus lines risk? 
No, sir, he did not. 
Did you know om your own that it was not such? 
No, I did not. He never told me any of these 
‘polices were excess and surplus lines risks z 
Mrs. Leonard, did ye believe Mr. Dandridge when 
he told you that the ABC Vending Company risk had 


a five-percent guaranteed profit factor on it? 


Yes, I did. 


_CROSS-EXAMINATION BY MR. KING: 
Now, Mrs. Leonard, you were the underwriter for 
the Imperial Insurance Company, were you not? 


Yes. 


Would you tell us a little bit about your duties 


as underwriter? 
Mine or any underwriter, Mr. ‘King? 


THE COURT: Yours. 


BY KR. KING: 
Yours? 
All right, part of my duties were when an 
application was submitted for insurance, to 
determine whether or not we could write its to 
apply the proper rate and to see that the policy 
was prepared. I had several girls working under 


me at that time. 


Part of your duties were to get any statistical 


information concerning particular risks, were they 


not, if there was any such? 


That is correct. 

Rad you, up tO 1963, ever heard of the hosts 
Excess Lines Risks of Insurance? 

No, sir. 

Nox, I think you testified,that you developed on 
deposition some time ago, that you developed the 
statistical information on the ABC Vending Company 
matter in February of 1964, is that right? 
Yes, sir. 

What statistical information did you develope? 

I had to develop sufficient information for a 
claim-file to be set up, which would be -- every- 
thing/is on IBM has to be converted to numbers: 
it would be a State code, first policy term, coverage 
code; fire would have a certain code; to extend 


the coverage a certain code. This type of thing. 
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Did you determine what type business ABC Vending 
Company was in? I og 
I had no idea what kind of business they were in, 


Mr. King. 


N 


That was not part of your duties as underwriter? 


That is correct. 

Did you know that the policy covered so-called 
cigarette and food vending machines? | t 

I really didn't know what was covered. I was not 
asked to try to develop a rate or anything. No 
one gave me any details on Sti) lef ean fact, I had 
_whad any real details, a policy probably could 
have been issued at that time. We couldn't issue 
“a policy because Mr. Dandridge hadn't given ne 
enough information to issue one. . : 

When did you first hear about excess lines 
insurance as far as Imperial was concerned, if 
you ever did hear about it? | 

Well, I would -- I guess probably April of 1964, 
when this policy was issued and the five-percent 
profit factor first came into being. This is 
supposed to be a pecularity of excess and surplus 
lines. Since I knew nothing of them, I accepted 
this as being true: That there could be a five- 
percent profit value. | 

So in April of 1964, you knew that the ABC Vending 


policy was in the excess lines field, right? 
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J would not say that I knew for positive. I would 


have heard this term being used, probably ,around 


that tine. 

Did anybody ever tell you orally or in writing that 
it was the policy of Imperial Insurance Company 

not to go into the excess lines field? t 


A It was not discussed with me, Mr. King. 


=e * 


Whererpon, 


‘was calied es a witness and, having been first duly sworn, 


was exerined and testified as follows: 


DIRECT EXAHISATION 


BY IR. SHITE: 
Q@ ea, six, Will you give your full 
resicence address? 
A willed c. Kress. I live at 8112 Sidney Lane, 
ta, Maryland. : 
Q Now, Mx. Kress, what 35 your connection with the 
Imperial Insurance Company or what wae your connection with 


Imperial Insurance Cozpany during the year 1964, sir? 


A zr was the controller of that corporation. 


--—- os 


Q> Were you also the controller of that corporation 
gn 1965, sir? { 


A ves, gir, I was. 


What is your vocation, sir 
I am a CPA by profession. 
A Certified Public Accountant? 


That, is correct. 


Now, Mr. Kye I show you what hes been placed in 


evicones; I show you,Mr, Kress, what has been placed in evi- 
Gence as Plaintiffts Exhibit No. 6. Do you recognize that 
Gocunent, sir? 
A Yes, I do. 
Q Would you tell us what 
A That is a report that I 
summarizing cue suxplus position of the two 
panies and in anticipation of what their surplus oure be at 
December 31, 1964, together wees certa 
N\ 
regarding the company. 
Q Who instxucted you to prepare that report, 
Al ~=6Basically, Mx. Moore. 
Q In connection with the pxrepuxation cf Ses 
which, as you stated, is a 1964 year-end ane 
aia you have occasion to consult with Mr. Dandridge ih con- 


nection with the company's less reserves and income £xom all 


THE COURT: Would you s ust a little louder. 
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way, @id you send a copy of that report to 


A I Giaé send him a copy. 
as I wes asking you, in connection with the 
preparation of that report, did you consult with Mr. 


panéridge in connection with the company's loss reserves and 


Sncome from all pusinesses? 


A Yes, XY did. 


Q Over whet peried of time -—~ let's start this way: 


o 


3 Approximately what period of time did you consult 


with him, at whet period of time? 

A The month of Octener. 

Q Pbout how many days or what time period over. which 
aia you weet with hin to consult with him? 

A vell, I would say pretty much throughout the month © 


of October Iwas in the process of working up this informa- 


—— 


tion. ~ 
MR. KONG: Could we have the year, Your Honor. 
wee WITHESS: October,1964, that would be. ‘ 
BY PR. SMITH: 
357 Q = Now, @id syou consult with Mr. Dandridge about the 
odses on the PBC Vending Cospony risk? 


-BR.)0O ses, I dia. 


8 
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Q Did he say anything to you in particular about the 


ABC Vending Company xick? 


’. 


a 5 percent guerantecd 


profit factor which was definitely a part of our considera 


tion in thet particular policy, the ABC Vending Company policy, 


a 
and it would be impossible to lose money on it because of the 


fact that there was a 5 percent gueranteéd profit factor in 
“the policy. | 
Q Ee told ‘you this during the month of October, 
sir? 
That is correct. 
prior to your preparing that report? 
A That is correct. ie 
Q Dig he tell you at the time that you prepared that 
report ox any time prior to that that the ABC Vending Company 
risk was, in fact, an excess or surplts lines risk? 

A No, six, he did not. 

Q Now, would, you please open up your report,:sir, to 
where you mentioned the ABC Vending Company risk in the first 
dnstence? = -~ 

A Yes, XY have it. 

Q Would you reed to us what 

X said: 


"In this regard, XT have made v 


to evaluate the adequacy of these reserves and have 
reached the conclusion that the reserves provided 
For 221 lines of insurance (except 
shops policies) the total 
losses peid during the three-month pericd June, 
Suly, ond August, were approximately 14 pe ercent lcss 
than the corresponding reserves which were relessed.* 


Phat is the first reference I have. 


Q Would you please read us where you next mentioned 


{ . 
the BBC Vending Company risk and/or the Unishops risk in that 


report, six? 
A $n addition to cur regular automobile lines 
which previce many opportunities for iworovement, I 
was amazed to Jearn that Imperial hes issued two 
special policies (22C vending Company and unishops), 
which have produced a net loss of $111,115.06 in 
‘the last calender 3 See Exhibit D. Inciaent- 
ally, both of these resently in corcon® 
Kow, Mr. Kress, you yefer to these two risks as 
special risk. Did Mr. Dandridge tell you at any tine that 
either t :¢ Unis shops or the ABC Vending Cexpany risks were 
excess or surplus lines risks? 


A Wo, he did not. 


re} But he did tell you, dig he not, sir, you have ale 
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@ told you thet, sir? 


Q Now, Nr. Kress, at the time that you vere consulting 
with Mr. Dandsidge for the better part of the month Of Octcner 


there with respect to all of the coz upany's business, did he 
ever disclose to you that he had comnitted the company back 

: | 
in 1963 on come 55 or so other excess and suxplus lines risks? 


A No, sir, he 


Q Were any of se rigks on any of the books 


360 yrecoxrds of the cenpany? 
A They 
Q Wore you cxanining the books and records 
company et that time, sir? 
A <I was. 
Q Did the books ox records of the conpany aia any 
premiums for any of those other 55 or | 
Lines risks that wexe later developed 


Haydon? | 


A No, they did not. In ud:place did they appear on 


the records. 
| 


Q Nov, Mr. Kross, to whom did you actually subst 


that report, sior, when you corpleted 3? 


A I suomittea that to the Board of Directors and to 
Mr. Moore and Mr. Nartens end to Mx. Danéridge; I believe I 
gave him s copy. : 

Q I cell your attention, Mr. Kress, to the date of 
on or about Thanksgiving Eve. That ould be Noverber 25,1964. 
Did you have occasion to attend a meeting in Hr. Moore's of- 
fice that he called for you to be present and also Hr. ; 
Dandridge? 

A Yes, I aia. 

4Q Wes thet in connection with your 1964 year-end 


projection report which is 


A Yes, it vas. 


Q was the AEC Vending Com: 


meeting, Gir? 

A yes, it was, because it pleyed a prominent part in 
the year-end projection of the pains position, the fact that 
it did have a guaranteed factor involved in it. 

co] pic Mr. Dardiridge say anything peel at this meeting 

“with respect to the ABC Vending Coupany visk cn a 5 percent 
guaranteed profit basis? 

A yes, he did. He reassured us again that there was 
ais percent guaranteed factor with this policy and in no way 
could the company lose money on it. 


Q Was there any discussion by Mr. Moore with! Mr. 
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agreement, 
ment, at that point? 
A ° Yes, an that he asked him at that tine t 
was such a guarantee, and Mr. Dandri. 


a verbal guarantee at this point, 


Q ia he /state ke Det the verbal egreenent 
A re 2 Gid: with a Mx. Don Mullins of Ke ou ) Yorks. 
Q Would that be Mr, Donald Mullins, of Marsh & 
Sclennen of New York, sir? 7 
A Yes, thet would be corres 
that 
point that there was a fo t guarantee y ang 
he said he hed an oral Sma sith hk Lend, Don Mullins 
. ~ | 
3n New York; is that correct, | 
A That is absolutely corxect. 
Q What, Uf anything, did tir. Moore say after Mr. 
Dandxidge stated that he hed this as an oral agreement with 
bis good fxiend Don Mullins in Now York? . 


A Well, he said that he thought he should get’ it in 


w 


writing and he instructed him to gst this guarantee in writing 


at this time. % 


Q Wag that the end of that meeting at that paz rticular 


time, six? . m 5 | = 


No, it was not. 
say, if enything, next after he 
this agreement in writing? 
2 LF there were any more 
of this nature that 


were not recorded on the books, and Mr. Dandridge replied, 


yes, there were. 


Q What transpired at thi tine, sir? 
A 


At that time Mr. Moore instructed Er. Dandridge to 


files with regard to 
Wnere were these records, Mr. Kress? 
He said that they were in his , and I presume - 
they were. 
“s or records of the 
“ 
No, they were not. t 
° pid Mr. Dandridge, in fact, turn over everything 
_ that he had at that point to Mr. Moore? . 
A No, he did not. He prepared a listing of policies 
and stated that that was all of then. : 
Q Yho asked him to prepare that list, six? 
A Mr. Mooxe. Es prepared a listing of those policies 


2n@ brought thei gn and said that was ail of thei. 


_— 2 
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thexe was dn fact 


Jy, it wes coter mined thet 
then ha hud on thet list 


ven lir. ore 


> have all of the files that he hed 


to him < 


sey thet he did. 


e elise had ¢ 
Q- In other 
Mr. 


‘that he brought to 


bring everything to him that he 


preparing the List? 
A That 3s correct; yes, 
Q Now, Hx. 


of on or about December 14, 


attend another meeting along with Mr. Dandridge in Mr. b 


office while Mr. Keore telephoned a Mr. 


City? 
A. Yes, I did. 
. KING: 


X don't 


MR. 


co prey 


1964. 


1n0res 


16 Mir. Dandridgy 


ve thot List? 


He had 


any mace vies. 


Zoore and Er 


aid hav 


: 
S2xX. 


Kress, EZ call Sone attention to the 


Nuliins in New 


Your Honor, could we have the 
know whether it was the 14th or 24th. 


SMI: Dacenbar 4th. 


THs : Yecender 4th, 


BY MR, SNATH 


Did you have occasion on Deca 


ex 


ell of the metezial 


pia you have occasion to 


14th to attend 


guarantee ves 2 


he telephoned 


ny which tine 


: 


Tice Eur 


& MoeTennan? 
meeting. 
at that 


what transpire 


a asxed Mr. Danéridg?, as 
¥ 


Me, Moore he 


nrantee in writing, and due to t! 
ee in writing, Mr. 


not produce the guarant 

was going to place a telephone call to 
a 

Mullins, that Dandridge had referred 

{ 

he written 


ris Mr. 


in New York to find ovt why t 


ot forthcoming. 

call and said that his friend, 

nt guarantee factor. 
v 


So he 6ié place that 

out 2 5 perce 

Was this call placed over a 
£ 


Q May I interrupt you. 
ary Kind? could you hear? 
phone so We could all par- 


foore ard Mr. Mullins? 


end Mr. 


\ 


All right, sir. 
you proceed ana tell us fyhat was said by 


would 
each party? 
Yell, when Mr. Moore adévessed Kr. Mullins originally. 


A 
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he cited the fact thet he wos locking to receive this ~- looking 


into this 5 percent guexantes factor, and Er, Hollins said, 


well, there was no 5 percent guarantee factor; that he hed no 


§ percent cuarantee fuctor in the policy. 


So immediately Mr. Meoxe said 


ox something to thet effect. Ee seid, "tie have been 


ndexstending that there is dent wantee factor. Now, 


what do you mean, there isn't any guérantec factor?" Kgain he 
repeated that there was no such guaxantes factor. 
had never provided 


Q This is Mrs.H 


A Mr. Muliing of New York. So Mr. Moore finally said, 


Syoll, then, I am going to put on My. Dandxidge to talk to 
| 


you." 
cphone,. 


Q Could Mr. Dandridge hear everything Mr. Muliins was 
‘ 
saying? 


A Very definitely. It was a three-way conversation. 
We were all togethor in the room and it was a specker .tele~ 


phone, It is just like we are talking hexe, so wei could have 
| 

a conferences call in case thexe were some technical questions 

that come up. 


So snyvay, Mx. Dandricse then spoke up @ and he said, 


a i 


N = 2 2 2 
"WollL, Don,“ he said, "3n regard to this 5 ercent! guarantee 


factor," he said, "I though 3 it with you. Maybe I had 
3t with somebody 
said, "Well, 
is no 5 percent guarentee 
Phere never has been. There’ is no 


office that would be able to make such an 


agreement with you that I wouldn't know about." He said 


there wes @ Mr. Jack enntrick that had worked with hin in 


regard to the policy 


guarentee, ‘nat he, Hullins, would know, and there was no 


him being his good 
I have never even ret you 


2t is the sole extent of our 


- 


say after Mr. Dandr 
boay else in Er, Mnllins' office? 
A Vell, Mr, Moore turned exound zna@ caid, "Well, Bill, 


Mr. Mullins hes just- called ov a liar, a bald-faced liar." 
3 


~— 
As a matter of fact, thas is the tema he uced. He was rather 


= 


shocxed b this whole announcement, revelation that took ace 
Y P 


at this time. 


Q pid Mx. Moore request Mr. Mullins to com down for 
. ) 


meeting of any Kind to straighten the matter out? 
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e for us, end such an iispor 


< 


into 3t further, and he asked Mr. 


could come imsediately to 2 
Qiscuss this policy and bring everyone there that kaa 
any connection with the writing of this policy to a te: 
mocting so we could caplete cuplore this 5 percent 
factor as to wheth 


Mx. Mulia: 


Theat would 
ané hinvelf and their two assistants.to come in 


a 


a ona very next Gay to meet with us to discus 


this meeting took place the next day 
‘about De 196%? 
the vexy, next Gay. 
Q Now, 1£ you can recell, ca ecall “Sys ali was 
present there for the brokers 
A Yes. 


Q In the first place, let me ask y 


borkers and agents on the ABC Vending 


Yes, they were. 
fould you tell us who they sere, again, sir? 

A Well, initially there wes this Don Mullins and his 
assistant, bs Jack Fitz *, and they reprecented the 
firm of Harsh & MeLeonnean, V aponyentiy is an insurance 
firm in New York. uwo-brdker that I referred 
to wes named George Leist firm wes of the can 


eppromimately that. 


a Mr. A. Emory Lord frova Harris Under= 


£ Rnnapolis, Marylend, and he was also a sub- 
preter on th: 
\ 
Yoore fron your ‘company, sir, the Imperial Insurance Company, 
$£ syou can recall? 
A well, there was Mr. saree Mr. Moore, and Mr. 
Miller, the Claims Superintendent. 
Mr. Gvinn Miller? 
Yes, he wes there. 
vas Mr. Haydon there, sir? 
Yes, he was, Mr. Haydon wag there also. 
vho conducted that meeting, sir, on December 1s, 
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Me. Moore conducted that meeting. 


Q that Gia he suy ot the meeting, ££ you can recall? 
A 
reiterated the fect that we hed this Sey which we had 


‘ 


understood there was a 5 percent ¢ mtced factor on, and 
now it hud been cenica, 12 Strasse 12 importence of 

ny and he went around the roca and asked ect 
one of them if they. were acquainted with the 5 pexcent guar= 


antce factor, and each and every one cf thon Genied that any 


Beyoné that, there really weshtt any- 


he was completely silent. 


pid he give him the opportunity to say anything? 


- - inet 
“CA Yes, he was given the epportunity, and we certainly \ 


thought he was going to speak wo and aefend his position that 

there hed been suchm factor, but ke just s aply sat there 

with his mout 

— <° 
Q Now, Me 2 with respect to the 5 percent guar- 

anteed profit agreement which Mr. Dandridge first tole you 

cas 

about, did he explain to you how that would work? In other 


words, Qld he tell you that this was to be any kind cf retro- 


plan ox any kind of aajustment of a 


yenium upward? 
P R 


Yes. 


snsation for handling 


abont a renegotiation of 
nent ef premium upward? 


No, there was not. 


eu 8 


‘Mr. Kress, I did have one other question 
‘of you, sir. At the time you were making your 1964 year 
end projection report and were consulting with Mr. Dandridge 
during the month of October, 1964, did Mr. Dandridge, at 
your consultations with him say to you oT 
Vending Company risk actually 


rather than 21, as the policy had 


No, he did not. 
Q Was the fact that the company was bound on 
1,090 locations rather than 21 locations reflected anywhere 
on the books or records of the company at the time you 


examined then, sir? 


A No, sir, they were not. 


REDIRECT EXAMINATION 


BY MR. SMITH: 
Q Mr. Kress, I believe you testified 2 while 


ago that subsequent policies were discovered. Do you 


mean actual physical policies or that there were 


subsequent risks discovered?» 

A No, there were subsequent risks Gaecouenece 
There had only been three policies issued. 

Q Now, was Mr. Dandridge at any of these meetings 
thet you attended? I am talking now about prior to this 
confrontation on Thanksgiving Eve of 1964. Did Nr. 
Dandridge ever bring up to you or in your presence act 
anybody the ABC Vending Company risk or the UNISHOPS risk? 

MR. KING: I object to the question only for 
one reason. He said the meetings he Renended The witness 
said he only attended one. : 

THE COURT: Yes. You were talking about 
the luncheon mectings, counsel. You asked about the 
luncheon meetings, about which there had been Bone 
testimony, and he recollects he only attended one sometime 
in the summer of 1964. This question addresses itself 


to any mectings involving Mr. Moore and Mr. Haydon or 


anybody else. 
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“WR. KING: I misunderstood the question. 
THE COURT: Yes. 
BY MR. SMITH: 

Q Did he ever bring that up and classify 
those two risks as being excess & SUrplus lines to you 
or at any meeting you attended? 

A No, not to my recollection. 

Q Now, Mr. Kress, with respect to the 5% 
profit guaranteec egreement and your understanding of how 
it worked from what Mr. Dandridge told you, if there were 
an adjustment of a premiun upward it still fell far short 
of being 2 5% guarantee, would that be what Mr. Dandridge 
was talking about? 

A No, it would not. 

Q So the adjustment of the premium upward is 
jmmaterial to what he wes talking about. Is that correct, 
sir? 

A That is correct, only to the extent that it 
was ultimately -- 

Q So if there was ultimately some renegotiation 
of a premium of some amount, say $60,000.00, and it still 
fell far short of the company's net losses, this would not 


! 
- be a 5% guaranteed profit agreement as Mr. Dandridge 


explained it to you, would it? 
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A No, there had never been any presentation 


with regard to rencgotiation. It was a fixed policy at 
the mee according to his description of it. The 
original policy terms -.were a 5% guaranteed factor.’ 
Q Even if there were some presentation of that 
at sometime later, would that still have been a 5% 
guaranteed profit agreement thet Mr. Dandridge was telling 
you about? 
A No, I do not understand that. 
MR. SMITH: I have nothing further. 
MR. KING: Your Honor, I have one pancter 


question on redirect, if I may. 


THE COURT: Surely. 


-RECROSS EXAMINATION 
BY MR. KING: : 


Q You said, I believe, Mr. Kress, that the 


adjustment upward of the premium would be immaterial -- 


I believe you used the word -- in connection with the 


5% profit factor. Am I misquoting you? 


THE COURT: Under the conditions stated by 
if 
counsel. And the question was a hypothesis. 


BY MR. KING: 
Q That is what I wanted to ask you about. You 


meant by that statement not that the adjustment of the 
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premium upward would not be effected but if the adjustment 
was not sufficient to offset the losses that the 5% 
profit factor weuld apply, isn't that correct? I don't want 
to misquote you. You say -- 

A That the adjustment upward were less than 105% 
of the losses would not be in accordance with what we had 
been instructed by Mr. Dandridge as being the terms of 
the policy. 

Q Let me go at it another way to make sure I 
understand you. If the premium -- 

SMITH: Your Honor, haven't we been over 
THE COURT: No, we haven't. You may continue. 
BY MR. KING: 
Q If the preniun was adjusted upward so that 
there was no loss the 5% guaranteed factor would not apply; 


isn't thet correct? It wouldn't be necessary. 


A If the premium were in excess of 105% ef the 


losses then there would be no further adjustment of 
preniun, 

Q You are talking figures according to your 
profession and they don't mean very much to me. When you 
say 105% what are you talking about? Do you mean the 


$ 
premium equals the losses plus $%? 
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A Yes. 


Q That is what I thought you meant. Now, 
actually, in the ABC risk the premium was increased by 
$60,000.00, was it not? | 

A I believe there was an adjustment; yes, sir. 

MR. KING: That is all. Thank oe 

THE COURT: Was that adjustment equal to the 
sum of the losses on the ABC Vending Policy plus the 
expenses of the adjustment plus 5%? : 

THE WITNESS: No, it was way, way deficient 


from-that. 


* OK * 


( IN OPEN COURT ) 


MR, SMITH: May I have the deposition of 
Mr. Donald Mullen, please (addressing the Deputy Clerk), 
that is in the file. | 

Your Honor, this is a deposition taken of 
Mr. Donald Mullen of Marsh § ene Vice President of 
Marsh & McLennan, Incorporated, of New York City. : 

The deposition was taken by nyself with Mr. 
King present in New York City on September 12th, 1968. I 
would now like to offer it in evidence, Your Honor. 


s THE COURT: The entire deposition? 


MR. SMITH: I would like to offer the portions 


which I will read in evidence, Your Honor. 


state to the ladies and 


jury that the law provides that depositions, 


answers recorded under oath, ,in 
connection with the pretrial discovery may, under certain 
conditions, where the witnesses are absent from the 
specified requirements of the 
by either party in the lawsuit in lieu 
appearing and testifying in your presence. 
And counsel have the right, under that rule, to meade you 
certain portions think ere pertinent. Certain portions 
of the deposition of Mr. Mullen, whom you have heard 
mentioned; will be read at this time. All right. 
MR. SMITH: Thank you, Your Honor. 
The ceposition, on the first page starts out 
as follows: ee 
(Reading) "Mr. Donald Mullen was called as 
a witness by the plaintiffs and, being first duly sworn 
by the notary public, testified as follows: 
"Examination By Mr. Smith," myself being 
"Q Would you please state your full name and 
residence address? 


"A Doneld J. Mullen, 77 Bay Drive, Massapequa, 


Long Island, New York. 
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Is that M-u-l-l-e-n, sir?" Spelling his 


"A —- Right. 
"Q Now, would you state your business address, 
Mr. Mullen? | : 
"A 70 Pine Street, New York City. 
"Q And what type of business is that, sir? 
cen That is Marsh & McLennan, Insurance Biokers. 


"Q ‘hat is the nature of the business conducted 


by Marsh & McLennan, Incorporated? 


"A Insurance brokers: We are buyers of insurance 


for our clients, 

"Q Were they engaged in this same type of 
business in the years 1963 and 1964? 

"A Yes. 

"Q Now, sir, what is your present position with 

\ Marsh § McLennan, Incorporated? 

"A Vice President in charge of marketing of 
property and casualty insurance. 

"Q And what was your position with Marsh & 
McLennan, Incorporated, in the years 1963 and 19642 

"A I was a Vice President in charge of 


marketing of property insurance. 


"Q Now, in the year 1963 was Marsh & McLennan, 
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ucing broker for blanket fire 


n 


Incorporated, the prod 


namely policy number F-30099, under which 


D. C. was 


Incorporated, of Washington, 
e 


the ABC Vending Corporation of 
for $50,000.00 per location, 


ccupied by the ABC Vending 


visions thereof throughout 
the United States? 


"A Yes. They were the producing broker. Right, 


Marsh & McLennan was. 
ally, Marsh & McLennan 


BC Vending Corporation 


with you here todey, sir? 


"A Yes. 


"Q Now, according to your records -- that 15 


what was the effective date 


& McLennan's records 


the ABC Vending Corporation risk? 


Marsh 
of that particular risk, 


"A September 1Sth, 1963. 


"Question." 
And Mr. King interposes here. 


"What do you mean effective date as far as 


‘Marsh & McLennan is concerned? 


The effective date that Imperial 


™R. SMITH: 


was on the policy. 


9) 
“THE WITNESS: The effective date. 


"Q Would you state to us what type of insurance 
was the ABC Vending Corporation risk, that is what field 
was it, what would you ieee it as being in? 

"A Well, to begin with, the ABC Vending is 
considered 2 surplus and excess line for the simple reason 
of it, it is a tough class and it is a difficult line to 
place. So it goes into the category of a surplus and 
excess loss, in that category. Very few companies really 
and truly. The companies stear clear of writing excess 


and surplus loss. 
N Ax 3 * ge 
: "Q ith whom or with which agency or agencies 


gid Marsh § McLennan, Incorporated, conduct its 


negotiations leading up to its becoming the producing 


broker for the ABC Vending Corporation risk upon which 


Imperial Insurance was committed? 

"A We placed a line with Leiste Associates, 

"Q Now, did Marsh & McLennan, leading up to the 
time when it became the producing broker of this particular 
policy, the ABC Vending Corporation risk, did they have any 


direct dealings whatsoever with Imperial Insurance : ‘Company, 


which was the company that was committed on the risk? 


"A No. Never know them, never heard of them. 
*Q Did you have any dealings with anybody, any 


other agency, with respect to this risk leading up jto your 


No. 
Now, Mr. Mullen, or any other 


porated, make either 


an oral or @2 ret = re f h & McLennan, 


“XN 
Incorporates, with: Willian E. Dandridge, Vice President 


and Generali Manager of Imperial Ins: ce, Incorporated, 
or with any other representative or agent of Imperial 


Insurance, Incorpora warantee to Imperial Insurance, 


5% profit guaranteed factor on the ABC 


vending Corporation risk which we have just been speaking 


about? 


No, sir. Emphatically; no, never heard of it. 


398 MR. ROBERT L. HAYDON 
was called as a witness by and on half of 
399 having been first da 


as follows: 


Q Sir, will you please state your full name 


and your residence address? 
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A My name is Robert Lee Haydon, Jr. I reside 


at 11712 Lytel Street, Wheaton, Montgomery County, Maryland. 
Q. Now, sir, what is your present business address? 


A My present business address is The Insurance 


Department, District of Columbia, 1145 19th Street, Northvest, 
“XN 
D.C. 

Q What is your position there, sir, at the 
Department of Insurance for the District of Columbia? 

A I am a casualty actuary ta Shanes ° 
property and casualty division of che depa 

Q Now, were you previously connected with’ the 
“Imperial Insurance Company, sir? : 

A Yes, I was. 

Q When was that, sir? 


A I went with the Imperial Insurance Company 


in March of 1954 as General Manager, became later Vice, 


President and was Vice President and General Manager until 


+ : ’ 
March of 1963, at which time I resigned as General Manager 


‘ 
. 


and continuted as Titular Vice President. 
: x * * 


Q: Mr. Haydon, I show you what has been; placed 


in evidence as Plaintiffs' Exhibit No. 4, Do you recognize 


that, sir? 


A r. This appears to be a copy of the 


letter I wrote to Mr. Dandridge. 


tell us what you 


he results would be if he 


e he expectec 


wher 


xed hir 


. 


I as 


a the growth of the 


+ 
ven 


the 


in 


and also 


h on a one, 


on the excess a 


pate but 


Mr. 


Is that 


w 
HM 
Q 
HH 
3 
6 
ae) 
al 
Q 
od 
a 
bad 
oU 
H 


Ts 


v ir 


s he sav in that letter, s 


— 


at ao 


t? 


Shall I read the letter or shall I quote 1 


it, 


s of 


Well, you can read the material portion: 


A All right. (Readine) "The major exphasis 
at this time should be placed on Imperial's operation in 
the concentrated area of D.C.,°Maryland and Virginia, and 
a large group of producers can be developed 
Development of specific lines is a Gecision that can) be made 
only after closer study of the current situation. However, 
based upon the little financial information that I have 
obtained from your office, it appears that the featese 
initial gains can be made by 
surplus and excess lines and 


Q Does he go on with any further information on 


A He said, “While emphasis would be on ithis 


betes 
excess field, I would want to be extending the primary 


coverages at the same time.. The present lines are satis- 
into the 


third party field of general liability." 


Q The third party field of general liability, 


does that have anything to do with excess or surplus -- 
ns 


A No, it does not. 
Q He continued his sentence on the prior pace. 


Would you read the previous sentence on the prior page? I 


think you only read hafl of it actually. 


A (Reading) “Also study has convinced me that 


When realistically ra 
This is all 
{ 
No, I didn't make any reply 
not decided to hire 
from his 
would have to 
be the matt 
was warrante 
Haydon, after Mr. Dandridge came 
believe it was toward the middle or 
little time after these letters 
Mr. Danéridce with the 
he company until such time as he 
as General Manager? 

A The Officers and Directors placed Mr. Dandridge 
and myself in the sane office and instructed me to, in any 
way I could, ac Mr. dge with the practices and 
the procedures of the company in regard to appointment of 
agents, as to what lines the company was currently writing 


S ae a 
and the background, the underwriting background that we had 


been following. 


97 
Q Now, during that tine did there Conall time 
shortly after Mr. Dandridge was with the company that he 
asked you if you knew his friend A. Emory Lora of Harris 
Underwriters? Did he inquire of you? { 


A Yes, he did. He asked me -- He stated that 


he had been at a meeting -- an agents' meeting, I think -- 


at Atlantic City, to the best of my memory, and met his 
friend A. Emory Lord and did I know him. I replied that 
I did not personally know Mr. Lord but I knew of hin ,as I 
had occasion to read the Order of the Maryland Ins 


Comnissioner whereby a license was revoked -- 


*K * 


Q All right, sir. Now, when was the next time, 


if any -- Strike that. Can you tell us, Mr. Haydon, what 
your understanding of excess and surplus lines, what the 
excess and surplus lines field is? Before you do that, pow 
long have you been in the insurance business, sir? 

A Thirty-four years, sir. 

Q Thirty-four years. And have you had occasion 


to have any experience with excess ana surplus lines fields 


before? 


A I have had little experience, actually, in 
dealing with excess and surplus lines. I was familiar with 
them because I had read about them. I had talked to people 


who I knew at that time were in the business. Along the 


na surplus lines 


. 


$ 


Well, excess and s lines are actually 


oe 


They are used together because 


ne normally of normal 


is unwilling or unable 
risk. And the amount 
is above that * mpany will write is excess. 
ection with 
plan limits the amount 
whereas many people 
as excess. 
n the other hand, is a line 
ot write in the regular 


of many reasons. It isa 


hazard@ous type of business but it may be hazardous from any 


- PONE 
one of numbers of reasons, such as location, condition, 


type of exposure, previous loss experience and many, many 
factors which place it as a risk that would not normally 


be written in the usual course of business. 
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Q Now, @id you testify a moment ago when I 
Reemeeced you -- Were you testifying -- Well, is it a fact 
that the Imperial Insurance Company never had written any 
excess or surplus line business before? 

A —s' To the dest of my knowledge. 

Q And you were with them since 1954? 

A That is right, sir. | 

Q Now, when was the Ses time, if any, that 
Mr. Dandridge brought up the -- this is after he came with 
the company. When was the next time, if any, that Mr. 


Dandridge brought up the subject of entering the excess 


i 


and surplus lines field? 


~ A Well, to the best of my rememberance, it was 


in August of 1963. It was the practice to have a meeting, 


a breakfast meeting, usually on Weanésday morning, at which 
time Mr. Danéridge, Mr. Martens, Mr. Moore and myself would 
attend. I recall at this meeting Mr. Dandridge -- 
MR. SMITH: Excuse me if I may interrupt this 
one time, Your Honor. 
BY MR. SMITH: 
Q Did you say this was in August of 1963? 
A In 63; ves,: sir. | 


Q This would be a few months after Mr. Dandridge 


t 
_was at the company? 


100 


That is correct, sir. Mr. Dandridge, at 
ome length, proposed that the company -- the Imperial -- 
commence to write excess and surplus lines business. we 
listened to him and made a strong proposal that we do 
this. ‘Ne discusseé consi@erable length, ana I remember 
telling * andricgs gave him the reasons for it =— 
that is wa . 2d.gm the thing for the 


company im i he was told -- 


by unanimous consent -- by Mr. Moore, Mr. Martens and 


business at that time. 


And was he speaking fyuturistically when he 


is entrance into the lines, sir? 

A He proposed that we commence business writing 

that business. It woulda be in the future; yes, sir. . 
Now, Mr. Haydon, when did you leave the , 
ally, the Imperial Insurance Company? 

x I resigned as Vice President of Imperial and 
as General Manager and General Manater of the American 
Homeowners on September 30, 1964. 

MR. KING: Your Honor, could I at this point 
clear something up? I thought the witness stated he oe 
from both companies at that time. 


MR. SMITH: That is correct. 


THE COURT: Yes. 
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MR. KING: My recollection is that he testified 


he wasn't connected with the company -- Imperial --: after 
| 


Dandridge came there. 
| 


THE COURT: Your recollection of the! testimony 
isn't correct. 
MR. SMITH: He was still a Vice 


THE COURT: He resigned as Vice 


General Manager and remained as Titular Vice president. 
MR. SMITH: That 
BY MR. SMITH: 
Q Now, when you resigned in Septerber of 1964, 


between September, 1964, and the breakfast meeting jthat you 


described a moment ago that took place in August of '63, 


aid you hear anything further from Mr. Dandridge about 


excess or surplus lines? 
A No, sir. 


Q Now, when was the next time, in fact, that 


you heard anything further about excess and surplus lines 


business in connection with Impexial Insurance Company? 
| 

wv It was either on a Friday or a Saturday 
after Thanksgiving, 1963. I don't recall the date! 


Q In 1963, sir? 


A I am sorry, 1964. May I correct myself? It 


I had a telephone cal] from Mr. Moore. 


At that point you were no 


with the company; no, sir. 
that it Br oaredienas there 
help and would I meet 
was agreeable to assisting. 
im and he explained to me 
caused the company, 
number of excess and surplus: 


x 


no know He showed me 


ry 


Danéridge had prepared; and he 


tole re that Mr. Dandridce had told him that this list 


of the excess ahd surplus lines risks which 


showed me a file containing various and 
$ 
said was all of the material 


which Mr. 

show you what has been marked in 
evidence as E it No. 3 and also Plaintiffs' 
Exhibit No. cuments that Mr. Moore 
turned over to you that he stated tir. Dandridge had in 


psn 
his desk? 
ee 

A i f 8 is the 
hanewritten néridge's handwriting which Mr. 


Moore shoved me statin hat it contained all of the excess 
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and surplus lines risks, according to 


the company had been committed upon. 


Plaintiffs' Exhibit No. 3 are the files 


Mr. Moore showed me or gave to me at that meeting. 


~ i 


a 


Q And those were the files that he stated 


Dandridge had in his de < 

A These were the files which he stated that 
Mr. Dan@ridge had in his desk and nae bs 
given to him as all of the files he had in his possession 


s 


when Mr. Moore asked for them. That is my understanding. 
: : | 
Q Now, what did Mr. Moore ask you to do when he 


417 gave you those materials, sir? 
; A Mr. Moore Some if I would 
could to determine what the company's actual 
by reason of this activity, what premiums were 
asked me to try to put this in such form that it could be 
put on the company's annual statement, inasmuch as none 
of it, except two risks which are on exhibit 8, was on the 


company's records or books. 


Q Pardon me for interruyvting, s 
agree to make that investigation? 


A I agreed to make it on an independent basis; 
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before solr 
on to the date of on or about 
esent at a meeting which Mr. 


nd agents involved on the 


I was present at that meeting. 


Do you recall who else was present at that 
t 


best of my rememberance, there were 
Mr. Moore, Mr. Martens, 
whether Mr. 
Kress was there or not. But Mr. Moore and Mr. Martens, 
as Officers, and myself and Mr, Raywidc, as consultants, were 
President of 
the man's name 


e, who was one of his staff£ for Leiste Associates. 


There was @ Mr. Don Mullen, who I understood was Vice President 


of Marsh & McLennan, a one’ of his staff. TI think the 


7, 


man's name was Pitzpatrick. Ané@ there was Mr. Dandridge and 
Mr. A. Emory Lord. That is all I can remember. 
Q Mr. A. Emory Lord of Harris Underwriters? 


A Of Harris Underwriters, Incorporated; yes, sir. 


Q Who coné@ucted that meeting, sir, do you 
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iva 
A To the best of my memory, Mr. Moore conducted 
it; and I know he called the meeting. 


Q What did Mr. Moore say at that meeting, 


you recall, sir? 


A I can't recall what he said. What I do 


recall is that he told those present that officials of 


a 


company had been given to understand that a‘risk 


known as the ABC Vending Company -- had been written subject 


to a 5% guaranteed profit factor, and that it had now 
to his attention that this may not have been so. 
An@ the purpose 6f the meeting was to 


determine from all of those who were involved in thet 
- 


risk as to exactly whether or not the 5% profit factor 


existed or whether it didn't exist. 


x And then he went and asked each of the 


persons there, namely that were involved with the risk 
from the producing end, Mr. Leiste, Mr. Goode, Mr. Mullen, 
g | 


Mr. Fitzpatrick, Mr. Lord and Mr. Dandridge, and I recall. 


that Mr. Mullen stated that he did not know anything of any 


such 5% profit factor; and Mr. Leister likewise; and Nr. 
Goode likewise. And I do not recall as to what Mr. Lora 
and Mr. Dandridge said at that time. 

The fact is that I don't recall that Mr. 


Dandridge said anything. 
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Q Now, Mr. Eaydon, I believe you testified that you 


have been in the ins ce business some 33 yezrs; is that 


approximately 34 yeers, six. 
! 
Eaydon, -is it possible to have a 5 percent 


= 
y 


profit agreement on a given 


A Yes, sir, it is possible, and under certain circum 


stances it is eften Gone, both as to fire and casualty risks, 
sureaé nay not be primarily 
He ray wish to obtain- 
ered: ana the creditor may not feel the same way about it 
ang may requir 
oftentines the insurence policy 
will be a vehicle vnereby the insured will arrenge with the 
compan nt 3 2 cost to the insured will be 
the cost of the los Z agreea-uson percentage for the 
‘ 
comany's xz 
Noxraslly, efter iy ericés, aftervards 
SHete will be provided 
for en 2djustmens. Those polices are normally written with 2 


eeposit preniua, ang at the ad ustment “‘perioed, then the lesses 
Race the agre ed-upon: < expenses plus the profic factor are 


either Ceducted from the éeposit and the difference returned 
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to the insured, or if the losses plus the egreed~uzon Scere 
plus the profit factor are in excess of the Gcposit, then the 
contract provides for the payment of the difference. 
Now, also, in casualty business, these arrange 
are normally made on large risks where the risk k may feel it. 
can be scale tincaveas. 
$ 
The same type of thing is nommally cone in large 
workmen's compensation ig whereby they are, the term is 
retrospectively rated, whexeby they well 
manner, 


2.2 
. 


a retrospective or 


is that correct? 


A The contracts normally provide for a deposit 


premium and contain within the contract eh agreement as to a 


pexcentage for expenses plus the 5 percent or whatever it may 
‘N 


be agreed upon profit. 
Now, at the adjustment period, which in compensation 
I know is noneslly six months after the initial cone the con- 
tract provides that the losses ana the agreed-upon ex, consés 
and the profit factor will be added, and then applied against 
the deposit premium, and if the deposit premiun is in excess 


of the combination, there will be a returned to the insured, 


will be billed for that 


a premium wore renegotiated or 2djust- 
if that were not sufficient 
osses plus whatever the profit percentage 
211? That would 
sir? 


wrangerent., I an 


26 5 percent in-adcd tion to all losses and 
upon what 
y event, it vould be a guaranteed profit 


Noveroer 25, 1964, on or about that aate when I.believe you 


testified Mr. Moore turned over to you certain 


certificates, cover notes and whatnot, that were in the desk 


Ishow you «gain what 35 marked as Plaintiff's 


Exhibit No. 3. Ie hag been put in evidence as Plaintiff's 


Exhibit No. 3. Are those g $ that were 


over to you by Mr. Moore? 
‘A Yes, Gir, 
Q Ys this the 
Me, Dandyidye to prepare on Ko 


s 


what Liv. Dandridge 


company cn? - 


Ay Yes, sir, this is the list. 


Q ow, how Gia you cormsence your inves 


you commence your investigation w 


fy A Yes, sir. 


Q ALl right, sir. 
What else iG you Gevelep from those files? 
A There was alsointhe file reference to risks in the 
form of copies of correspondence and notes which indicated 
that the risks which appeared on the handwritten list and the 


risks which I found in the file which was handed to me, that 
. adi 
. - | 

these were not all of the risks on which the company was 


committed. on $ 


A 


= 


Now, my assignment was to attempt to develop zs 
’ 
accurately as possible so that this information could be 
gpread jn the company's convention form annual statement 


undex oath, that they represented accurately all of the liia- 


vais represented a consi.der- 
tal, ang also such information 


, wes materia 


were commen 1x investigation in 


Tnen Eid yor ermine that the majority 


* 
hee 


were handed to me, they sho, 


A Sie 
fsles which I eeveleped Tater in ny investigation, 


the some 55 < mroximately 50 had been com- 


2 — — 


mitted prior to 1964. there were only four that were 


comitted in 19354 


of course, to your 


Pricr to the investigation, 


Bnd still were not on the Dooks or records of the 


Do you xecall when the majority of these risks, whet 
period, whet effective cate they fell into? 


A Yes; the majority 


1 


committed on the mujority of the 
summer and fall of 1963 
1963? 
Talking cbout over a year ago at this point? 


Yes, six. 


Q Mr. cy I believe you 
Noverber, in late Noverber when you 
tion, you actermined that there were ; py the way, 
is this ‘exclusive of the “ABE Vending Company xisk and the 


Delancey Bargain Stozes risk and the Unishops isk, sir? 


. o 
A Yes, sir. Mx J Moore was handling the investigation 


of the ABC risk, as I understand it, the Unisheps,| I think, 


at 
: 


and Delancey. He was handling thet. My assignment was to 


Gevelop the company's liabilities and the premiums due fren 


the risks which had been secreted in Mr. Dandridgel's Cesk. 


Q All right, sir. 
| Would you continue with the development of the in- 
formation that you found from those files, sir? 
A As I testified, I found evidence there to indicate 
that there may have been or were risks oa which the company 


was committed which were not in the files which wexe handed 


to me. 


REZ 

mo attempt to reconstruct the entire evidencé of 
the risks upon which the company wes committed, I went to what 
I understood to be the sources of the risk. It was evident 
from the file thet all of the risks, those which were in this 

-on Me. Dandridge's list hed cone to the company 

through Earris Underwriters in Annapolis. 

It wes also evident from the file th ne of those 
risks hea come to the company through Harris Underwriters from 


the office of Leiste Associates in Kew York and fron a fire 


known as Mid-Atlantic Un in Philaéelphia. 

XI found, also, that some of the risxs had been 
genereted by Harris Undexniriters on their own. 

z mention agzin that the handwritcen list had 
reference to som 25 risks comprising the Cosmopolitan 
Bordereau. I could find no conerete evidence in the file 
other than a listing of nurbers and nases. But it was evident 
‘that this Coscopolitan Bordereau originated in the office of 
Leiste Associates in New York. 

ZX made a trip to Leiste Associates" office to ac- 


complish two purposes. One was to attempt to detennine any 


ang all of the risks which lIniste Associates may have effected 


for Imperial, the extent of the period of exposure, whether 


or not it had been written and had expired end then been 


-renewe@ again, or whether the policies had ever been actually 
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_ in effect or been cancelled flat or whether they were still 


in force. in order to deternine, also, the prenium Linnslity. 


From leiste's records -— 


i 
When G@id you go-to Kew York City 


to examine the Leiste Associates yrecords? 
A io the best of my remerbrance, it was the middle 


of December of 1964. I think the date was the 1Sth. = 


not absolutely sure of that date, but 5 very ¢lose 
that. 
In examining Leiste's records in the Be of 


Mr, George LIeiste, who was Presicent of Teiste Associates and 
| 


his chief accountant, amen by the name of Swot ck, who wes 


the chief accountant for Ieisrets office, I enamined the 
| 
“‘ 


yecords that were ma Llabie tome. And of the Cosmopol- 


$tan Boxdexcau, I was able to locate only 10 risks . What 


happened to the other 15 xisks that are mentioned on Ky. 
Dandridge's list, I ‘@ontt know. Z could find no evidence of 
then, - 


ke eg 
In talking Dith Mr. Leiste, I also found, and from 


his recorés and from examining both the accounting records 


‘and the underwriting files, Tf found evidence of some 10 risks 
which had not been furnished to the company in any form. 


. 


I would like to go back just a little bit. Prior 


to going to Leiste's office, I asked Harris Undexwriters to 


S$d send me a nuvber of certificates. 
s that there were some 
10 xisks for which appa 
Tavyis Underwriters, were not e files which 


~ 


were given to me, and yet upon which the company was committed 
ané for which no premiua had been turned over to the company. 

In telking to Mx. leiste about this, he told me 

he was instructed by Mr. Lord of Harris 

Unéer viters to conduct all business in the form of any re~ 
ports of less2s éirectly only to Harris Underwrite 
speek to nobody in Insersel concerning these risk 
fr, Dandridge. ; 

In the next step there was evidence, is evidence in 
this file which was turned over to me which indicated, as I 


mentioned, that there were risks which had been effected by 


Mid-Atlantic Uncervuriting Agency, Inc., and I learned from 


the file epon a point of departure that in the file which was 


hanged to me is a copy Of a letter dated October 8, 1963, to 
Mr. A. Emory Lord. $ 
& I can read the letter. 


Yes, I would like to have it read. It 


Yonor. I would like to have it read. 


MR, KONG: ient: aay in evicence 


THE cour?: It is a letter which is that in exhibit 


which has been introduced into evidence. Will you igent ify 


the letter by date, the person who wrote the etter and te 


7 


whom it was written; would you, Mr. 


of a letter, a photostat. te of the lette 


1963. The letter 2 wr. A, Emory Tord, Harris 
Sot aoe and is ir Carvalho, Ix. The 
Jetter reads: 


"yo are enclosing certificates 


risk that we have agreed to place with Impers 
the time of my visit with you and Ball 


have been holding these here pending coms 


the entixe portfolio." 


These Mid-Atlantic Undexvriters risks, we were sble 


to cbtain a number of certificates from Mr. Carvalho. Mr. 


Carvalho told me on the telephone that the remainder of the 


certificates or the evidence could be cbteined from a Mr. 
| 


Rorer, an officer of Mid-Atlantic. I undexstand that Mr. Moore 
wrote to Mx. Rerer and was unable to obtain any cooperation 


from hin. 


So that the Mid-Atlantic x $£ X recall, there 
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were approxinately 415 of them, were all that I could develop. 
However, I am not certain that they represent all of the 


risks. 


-_—— 1 
_—. 


fhe next step was, after Eetermining to the best of 
NX 
my ability fron the sources what risks were in force, this 


—- 


was necessary inasmuch es while thexe are notations in this 
file as to reinsurance, I was unable to find either in this 
file here or in my visit to Harris Undery ruriters' office or 
in ny visit ko Leiste's office, any evidence of any reinsur- 
ance. : . ' 
BY MR. SHITE: rs 

Q May I interrupt you, sir, to ask you when you went 
to Harris Underwriters’ office? That is in Annapolis, Maryland? 

A Yes. I'm paste I inadvertently failed to mention 
this. After I hed found fron Leiste's records -that Harris 

not furnished the copies of 211 of the cer= 


sed, I found some 10 risks or evidence 


of 10 risks, which I°cid not kaye- copies oficertificates from 


Harris Underuriters, I went to Hgrric Underwrtitere® office 


ang atterpted by going through thix records by taking the 
“chronological certificate nunbers os to one, for example, 
through fifty, to Eéetermine Lhe disposition of euch one of 


these, to determine whether there were any other risko which 


I went to Herris Undervriters' office, to the bes 
> 
of my remembrance, somewhere around the 20th of Decen> 
1964, one Gay either wey. 
The risks were in substantial amounts in excess of 


what the company's normal retention vould bi 


the company in its normal cours 
for its own account insuzance in the znounts that az 


resented by both the risks thet I found in the file 


risks that I located which were not in the file. 


xt yas then close "to the end of the year. It wes 


os 


necessary to protect the conpeny because any one of these 
‘yisks, some of them going 2s high as $165,000 in gross; 
Liability, would, in ths event of a loss, 


serious blow to the company, and 


the present, the ccapsny hea been exposed on these so 
pr peny s 


risks in amounts of liability far in excess of whet was 
: | 


reasonable or what would have been exposed hed the! company 
had knowledge of these ricks. | - 


*e eh 


Having completed the reinsurance, gotten that ; 


squared away, the next step was to explore as far as possible 


any other avenues which might lead to risks which were une 


oe * 


known -— 
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Q Mr. Haydon, what is required to be reported in the 


annual-convention forn statement? 
A The statement is vequixed to contain a listing of 
2ll of the company's known assets and liabilities as pre- : 
scribed to be detailed by the statement fom. g 
160-470 Sow, of the earned premiums that were 


that you developed that were not on 


or records of the coumpany, ware eny of these re=- 


Sir, as I testified, to ny pexsonal knowledge, 


for the Unishors and the ABC, I know thet the preniuns 


- 


appeex in the annual staterent because they were not 


Zon of the people who prepared this stat 


=e * 


Q On or about what date, Mr. Haydon, did you , 


complete your finel portion of your part of this investige- 
tion? 

A fo the best of my remembrance, sir, I completed 
$t_around . the middle of rebruary, after I had_felt that I 
eould go no further. 


Q And -- i a 


5 


THE CCURT: February what year? 


| @HE WITHESS: I'm sorry. February 1955. 


BY-ER. SHITH: 7 
About the middle of February, did you cay? 

A That is right, sir. 

Q And you turned the lest bit of informat tien over 


to Mr. Moore, I assume? 


A Yes, sir, I turned it over to Mr. Moore about 


the middle of February. . 


Q _Now, I notice some of your worksheets zs some 
of the files that you have here are dated, have various 
dates on them. ie | 

Do those dates indicate when you actually pre- 
pared ence worksheets or what do those dates indicate? 

I notice that they are up at the top of a lot 
of your worksheets. 

A Yes, oun fnese worksheets, Exhibit No 32, 
for many years I have had a work habit of starting off a 
page with the date that I commence it, and I did so here on 
these pages. That is what bose dates are, the dates that 
are on the sheets are the date that I commenced the prepara- 
‘tion of the eaetse 

I do not recall having put any date that they 


were finished because, frankly, I don't remember exactly when 


I finished any particular sheet. 


Q Now, I call your attention -- well, let me ask 
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2 result of ydur investigation 
pattern to Hr. Dandridge 's 


respect to this excess and surplus line of 


could detect a pattern of activity only in 
uid no evidence that any risks 
wore written were written prior to the time 


s losses. I could find no evidence 


Just a moment, sir. 

Are you speaking presently of the ABC Vending 
Compeny, the Delancey Eargain Store and the Unishops, which 
were the only three policies actually written? t 


& hat is correct, the three policies as I under- 


/ 
stand then to te the ABC Vending Company, the Unishops and 


the Delencey Eargain Stores came to my knowledge during 
the investigation that they hed not been written until 
after losses had been -- serious losses had been Susvaiued- 
I found in the files that were turned over to me 

some evidence of sual] losses which were in that file but 
which hed apparently never been reported to the company. 

Q ‘Paid by somebody else, apparently? 

A If they were paid, yes, eir. 


Is that on the ABC or the Unishops? 
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that is on some of the evidence -- on 


I found in the file thet was 


A No, sir, 


evidence of the certificates 
handed to me by Hr. HOOre « 
spect to tne 55 risks 


liv. Haydons with re 


other than the AEC vending Compenys 


Q Now, 


you able to determine eny 


that you. developed, 


hops and Delancey, were 


n with respect to t 
could I have counsel 


tend that. 


“N 

Unis 

particular patter nose pisks? 
PR. KING: 


ns by pattern? 


Your Honors 
Jain what he mea I don't unders 


THE COURT: 
TRE WITNESS: it; 


Well » then, yo 
hen we will see. ee we under- 


exp 
Does the witness understand? 
I think I understens yess sire 


yw explain to the 


THE COURT: 


- pest of your understanding and t 


mat you understand. 


stand W 
anding of this: question 


Ky underst 


{HE WLIINESS: 
hich risks were -- 


ere any observable pattern in W 


an phrase 4b properiy« 
the question, 


4s, was th 


me put this so Ic 
4f 


let 
tHE COURT: Well, you answer 
you say you understand the question. You answer it and 
f¢ that is what counsel nad in mind. 


then we will sec 1 
attern as ay observes 


THE WITNESS: The Pp 
t be reported to the 
unless pots there ....« 


4t was 


that the risks yrould no company, nor 
tea to the company, U 


any premium repor 


yaa 


t equal to or greater than the 


This is the pattern that was shown here. 


aes 


Q Nox, Hr. Heycon, I cali your attention to the 
date of on or about Harch &, 1965. Were you present at a 
meeting in Hr. Moore's office along with certain representatiyes 
of the bonding coxpenys sir? 

A Yes, sir. 

Q I show you «hat is Pleintiff's Exhibit No. 27s 
which is 2 remorendunm of Mr. Moore's made on or about at 
the time of that meeting. 

Do you recail what the meeting was about? 
Yes, sir. Hr. Moore called the meeting, as 5 
ring the officials of the bonding company -- 


ing company? 


t 
t 


ee up to dete as to the progress that had been 


—_— 


Q Do you recall who was prezent there from the 
bonding econpany? 
A To the best of my remembrance, there was Hr. 


William Schrarm, the Washington branch manager of Employers’, 
Mr. Zolly, tne Washington branch claim manager, and a man 


by the nane, I think, of Keyser, who was their bond man, I 


think, in Baltimore. 
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Q I show you what is Plaintiff's Exhibit No. a 


which happens to be the fidelity bond and the subject of 
this case of the defendant ponding company. 
Who counter-signed that policy? 


The signature here is E. HM. Keyser. mM 


A 
G Is that the gentleman who Was at the meeting? 
A 


That is who I understood it was, yess sir. 

Q Did I understand you to testify earlier that the 
purpose of the meeting was to give @ progress ee: to these 
representatives? - 

A That is correct. On a nurber of occasions 
Imperial's office and the Employers! office were on the 
same floor. 

Q In the same building? 

In the same building. 
On ,several occasions I had told Mr. Schram 
and Mr. Zolly of progress made up to that time. 
pee had finally_ gotten _it to the_ point. where 


Mr. Moore could ive them something accura te or fetrly 


ple eee 
EN information as to mine we ores and this’ was the 
a CT aa ern amr Bn 


_ purpose ‘of the neektee 4 | 


Q Had the Soraay, at that point étscovered its 
full losses stemming from Mr. Dandridge's acts? 


A No, sir. I have to say that because, well, - 
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while I have nothing to show it, I am certain that the full 


loss will never be known. | 
Bag bears ee OWN ¢ 

But at that particular point, Hr. Moore, who had 
teken over the completion of the preniun tavestigation as 


far as establishing what the company's losses were going 


to be in regard to the returned premiums it might have, my 


understending was at that tire that he had not completed 
that and would not be able at that meeting and was not 


§ 
able to certify as to what the returned premium losses would 


be. wm 
Q What, if anything, did Mr. Schramm or Mr. Keyser 
or Hr. Zolly say at this progress report meeting? 

A ‘Go the best of my remembrance, Nr. Schramm 
repeated what he had told me on several occasions previously, 
that they understood that this was a mess, that it was ey 
to take a considerable amount of time and that to take 3 
whatever tine was necessery, that they did not want the loss 
to be reported ptecersal, they wanted it in final form so 
they could handle it. 


cor ees Poa 
8 Meee FE i at! 


BY FR. SHITE: 
Q \Mr. Haydon, prior to your knowledge, prior to 
the time of this logs in the particular case -- well, let's 
put it this way: the company had a bond with the bonding 


company back as far as 1957, did it not? 
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A That is my understanding. I don't recall the 
exact date. 

or . This bond was in continuous force, was it mot? 

A Yes, sir. 

‘Q And with whom were most of the Resntines ana 
connections with the bonding company carried on on behaif 
of Imperial Insurance Company? ' 


A They were carried on with Mr. Williem Schram, 


the branch manager, or a member of his staff, to the best 


of my knowledge. 


. 
x_* * 


Q Was he licensed, to your knowledge, to iwrite 


this particular bond? 

A. He was licensed: to effect all lines of insurance 
which the company was authorized to write in the District 
of Columbia. ae | 

Q Do you also know this as a matter of fact from 
the records of the Department of Insurance, where you are’ 
now employed? , 

A ‘Yes, sir, that is Sie. | 

Q How long has he been so licensed to write 
business of this sort, that very bond that we are talking 
about, if you know? 


A I am certain that it was prior to 1950. I 


wouldn't want to say how many years before that it was. 
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Q And during the years of '63, 164 and '65, to your 


knowlecége, wes he licensed to write this very type of bond? 


Now, Mr. Keyser, I believe you have already 


who signee this bond, was present at this March 4th 


ia © 


fr. Eaydon, one last question. You are under 


subpeene, ere you not, sir, to appear here? 


A Yes, sir. 
Do you heve any connection whatsoever at the 
{ 
tine with Americen Horeower's Insurance Company 


ce Conpeny, the plaintiffs in this case? 


no connection of any Kind with either of 


those cox. entie Se 
v 
° 


Q you are an employee of the District of Columbia 


t 
Governzent, is that correct? 


A ‘I am an employee of the District of Columbia 


Government, yes, oir. 


Q 'Do you have any financial interest whatsoever 


gn the outcore of this case? 


A No, sir. 


CROSS-EXAMINATION- 
BY MR. KING: 


~- 


Mr. Haydon, at the deposition taken in my office on 
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May 17, 1967, did you or did you not say thi This) is my 
question to you, relating to Mr. Schramm: 


_ 
"Question: He didn't 


the provisions of the policy, did 2 
“Answer: That is what 
"Question: Did he say it? 
tanswer: No." 

That is what you testified 

Yes, sir. ane 


REDIRECT EXAMINAT ION 


Q Now, Mr. Haydon, yesterday Mr. 
Mr. Dandridge had signed any or_all of 
. | 
you developed on the 55 risks, none of which were on, the books 
Mr. 


or records of the company. Is it necessary for Mr, Dandridge 


to have signed those certificates for the company to have been 


bound on those risks? : 


5 | 


A No, sir, it is not necessary that he sign them. Hy 
understanding was from Mr. Moore that Nr. pandriage told him 
that he had authorized A. Emory Lord to OE risks for the 
compen yr Mr. Leiste of New York told me ves Mr. Lore had 
authorized him from his authorisation wi th Dandridg e to effect 
risks. It is not necessary that Mr. Dandridge step the 
certificates for the company to be bound on then. | And in 


fact the company was required and did in these instances pay 


. 
a substantial amount of return premiums on these risks that 
| 


found 


were 


jon were you able to 


10 were insured, 


persons 


ff 


erday, © 


testified yest 


anination, as I 


ex 


Pron xy 


and of the accounting records of 


there was evidence 


good faith had paid the premiums 


ATION 


EXAMIN 


Ga 


=C 


DIR 


tate. your full name and your 


e 
~~ 


Would you please 


lint Drive, Bethesda, 


7 


Sir, would you ple 


2 
Oe 


your business addres 


tell us 


ase 
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Q What is that, sir? 
A That is the office of 
Insurance Department. 
Q What is your position 
A Deputy Superintendent. 
Q Now, sir, I show you what has 


~ 


as Plaintiff's Exhibit No. 25, whicn is 
Company 1963 annual convention form of statement, sir. 
you tell us, sir, what the degree of imporvéence 


attached by the Department of Insurance to the annual 
ments such as that very one that is before you, sin? 

| 

a ome 


A Well, it's vitally important. ach year some 700 


licensed companies file such a report, they are required to by 


law, and the Department reviews these filings very carefully 


between the date they are submitted late in February, between 
= 


» that date and May lst when the renewal licenses for the 700-odd 
eoenentes are issued. The Department must review the" statement 
having in mind the requirement that the companies are solvent 

and likely to remain solvent. 
Q Now, sir, this particular statement would state to 
the entire year 1963 and as of December 31, 1963; is that so, 


sir? 


A Yes, sir. 


Q By what date would that be required to be filed with 


the Department? 


be filed under oath, 


Q Is that st ent required to reflect the true 
financial conéition of the company, sir? { 


an affidavit to that effect and the 


as 


Mo. AY. 
W. Moore, the Vice tdent of Imperial Insurance Company, 
nad the office of the Superintendent 


this very statement;, sir? 


the controller of the 
company ,-sir? 
A Yes, he is with the company. I believe he is,con- 


troller. They called the Department late in 1964 during the 


holiday season, between Christr and New Year's, and asked 


to come to the D ment to have a meeting with the Super- 
intendent and myself. The Superintendent was out at that time, 
but upon his return they did come to the Department and there 


was a meeting where the two gentlemen I mentioned and the 
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was just after New Year's Day o 
and the 1964 end-of-year matter was discussed. 

Q What did Mr. Moore say on that occasion, bir, if 
you can recall? Not his exact 
pose of his visit with respect 

A He did make known to the Department a2 m 
had to do with a clain 
about Thanksgiving Day they nad a matter revealed to %! 
having to do with some placements of insurance and surplus ané 
excess lines by one of the officers of the company, 
Mr. Dandridge, and Mr. Moore made 


about this whole matter to us at th 
-_* * 


Q Did Mr. Moore state to you at that time, s 


he was in the process of investigating this mat 


. 


A Yes, he did. 

Q To your knowledge, sir, was Mr. Dandridgé's license 
as an.insurance underwriter for the Imperial Insurance can- 
celed with the Department of Insurance? | 

A Yes, we received a letter dated January 6, 1965, 
terminating the appointment of Mr. Dandridge as an agent of 


the company. 


a-ak 


\HAROLD IL. LORASH 


was called as a witness and, having been rirst éuly $vorn, - 


was examine ified as follows: 
DIRECT EXAMINATION 


BY IR, SMITH: 


© . Sir, would you please state for the Court your full 


mane ané residence address. 7 

A 

Q 

A 

Q 
years of 1963, 1964 an 965. Were you empleyed during that 
period, six, by the Imperial Insurance Conpany? 

A I was employed by the Imperial Insurance Company. 
Q 
with the Inperdal Incurance Company? 

R Iwas chief 2eccountant for then. 

Q Rew, Mr. Lorach, I show you what has been put jin 
evigence og Plaintiféts Exhibit No. 25, and I ask you if you 
recognize that docunent, sir? 

A Yes, I recognize the statement. 

Q VWhet is thot, sir? 

A This is the annual insurance company conventional 
etatenent which waz filed with the Insurance Departments of 
the various States. This one in particular was filed with the 


District of Colundiz. H 
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On behalf of wats conpany, gir? 
on behalf of Imperiel Insurance, Inc. 
_Now, let m2 ask you this, 


Ag of what Gate Goes that annual 1963 annual stat 


ment direct or address to? 


A  <“Decerber 31, 1963. | 


Q Now, Gid you es the chief accountant for the Ire 
Insurance Company, sir, you prepare the info 


< 


the data that went into the fianl draft of that es 


A I prepared thic froin the books end recoras of the 


Yow, thi 
of the assets and liabilities 


the company as of December 31, 1963; is that ee 


A Yes, that is correct. 


Q Now, from what source or sources dié you cbtain the 


@ata that went into your preparation of this 1963 annval 


‘statehont? : : 


A The ledger, general journals and the various books 
‘and records of the con pany at Decenber 31, 1963. 
Q , ££ certain information was not on the books or 


mecords of the company as of Decenber 31, 1963, then it sinply 
would not have gone into this statement; is that correct, sir? 


A If wo did not have then recorded, they would not be 
§ncluded in this pecorber 31st statemsnt. 
~_* * 
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Q Kr, Lorash, et the time you prepared the 19565 


annuel ststement, were there eny entries on the books or 
recoras of the conpany perarding excess or surplus lines pists 
“which Hr. Dendvidge had committed the company on? 

A There were no entries on this statement for excess 


and surplus lines. 


N Q My question to you, sir: Were there eny entries 


on the beoxs or records of the company? 

A There vere none on the books or records of the 

compeny. 

Q Now, aid you, in fect, include any excess or surplus 

lines business in the 1963 ennuel statexent? 

A We did nov. 

Q Nov, before you prepared the 1963 annual stetenent 

4n finel foro -~- let me esk you this: Before you prepared 
the annual stecenent in finel form, did you present it to Mr. 
3 Dandridge es general maneger of the compeny for his complete 
review? : 

A Mey T explein how this is done? 

Q You certeinly D2y, sir. 

A Ye prepared the statement from all of the books and 
records of the company. It is done in pencil. form using the 
exact format of the filei stateuent, with many, many supple~ 
mental work papers to develor the figures thet are contained 


in these 30~some pages. 


135 
began this job around the middle of January. it 


is Que to be fiicd about the 28th of February. Tt takes a 
considerable anount of time, night work ond everything else, 


to get all of this information gatheoxcd, zlong: with the Ip 
| 


runs and infomation we received. We get it compiled and. 


ready for balancing around the 15th of February. 
Then we develop all. of the information in the 
pencil figures onto the format which is ay £i le ea ard 
| 
everything is then balanced, all pa SRETS are in order, and we 


transeribe theia in pencil over to the work sheets of the 


statement. ; 3 t 


At that point the statement is hanged to! management 


_ 


in the rough form, Mr. Dandridge and anyone else that would 


- ; 
be in charge of the company -- in this particular year Mr. 


Dandridge was in charge of the company, and he was the one 
that examined these work papers in final form before we had 
them typed, printed, and published to make the filing. 


Q Well, I ask you whether or not you sub mit ted all of 


this information to Mr. Dandxidge for his review te to the 


filing and printing of this with the Insurance Department for 


the District of Colwibia? 
As This statement was presented to him by myself. I 
handcd 3t to him and said wo have £inished finally and we 


would like to have you glance at it before we complete it. 
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Gridge cid review the 1963 annual 
signing it in final form under oath -=- he 
“aia sign it under oath, aid he not, six? | 
: A Yes, he Gid. 
Q pia he Gisclese or say anything to you zbout the 
50 or some excess and surplus lines risks that he had con- 
mitted the company on during the year 1963 and which wore 
still in force on Decenber 31, 1953? ' 
A Phere was no Giscussion at any time regarding any 
excess ana surpivs lines prior to the filing of this statement 


and signing. - 


© Now, Mr. Lorash, let's go to the date of on or about 


Thanisgiving Eve, 1964. Even by that dete other than the ABC 


~ 


Mr. Dandridge caused any 
entry to be mace on th ie records -- this is almost a 
year latex I em talking ebout -- aie Mr. Dandridge cause eny 
entry to be made on the books or records of the company cover- 
ing any of the 50 or so excess and -eurplus lines risks which 


he had comaitted the company on? 


had no other 
excess and surplus lines on the beoks as of that date, other 


AEC Vending Corporation. 


Now, Mr. Loxash, can you tell us the amount of 
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premiums that were due the company on all these 


surplus lines wisks ochor than 2eC and Uni.shops 


giving Eve, 1964, but none of which were on the books or 
= aaa - : 


records of the company at that point? 
A As near as I can recull from computation of those 


various risks, there were in the neighborhood of $50,000 of 


premiums due the coimpany gn Noverber of 19¢4 that we had not 


i 
a j 


entere@ on the books. 


Q None of those premiums had been entered on the books 


or xecords of the company at that point? 
A No, they had not. = 
CROSS~EXAMINATION 


BY MR. KING: 


Q Now, wowld you look again at the exhibit in front of 
“you which is the t. Does that have a provision in 
it for a reserve 

A Page 9 


3-A, Unp2id Losses and Loss Adjustz 


entitled "Incurred byt not reportedc.* 


Q I am having trouble hearing you. Did you say 


®incurred"? 
A Incurred but not reported losses. 
Thank you. 
This is under Part 3~A. 
When were youtemployed by Inj 
June 20, 1960. 
Are you still employed by theis? 


I an exployed by Am2rican Homeowners Insurance Ccin~ 


When did you cease exmploynent with Inperial? 
Imperiel was amalgensted into American Homeowners on 


July 31, 1965. 
N 
co you mean? Do2s that mean 
$ 


“the 2sset,'were transferred from one company to the other? 
3 


fR. SHITH: Your Honor, -- 


THE COURT: Ee can answer the questiom 
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TH WEMESS: YAnalgamated" was a combining of ail 


resources of both conpanies. 


** 


Q Mr. Lorash, I show you Defendant's Bxhibit.a, and 
ask you if you didn't furnish me with that or 2 copy of it? 


A This is the recepitulation of claims-that! Imperial 
& < 


Insurance, Inc. had paid, end I obtained these frou our beok:: 


and records. 
Q And you gave me that copy? 
A And gave you a copy at your request. 
°Q I show you Defendent's Exhibit B, and ask you if 
that is not a copy of that document that you furn G me at 
my reguect? 

A This I would say is a copy of the seme information 
for the Unishops. | 

Q Are the pencil 

A The penciled figures are the dates that inscribed 
for you. 

Q: Nov, Mr. Lorash, on Defendant's Exhibit 5, apparent- 
ly that shows -~ pesertiant!s Exhibit A; excuse me. That es, 
Goes it not, that the first loss ocenrred pecember 1, and that 
$< was not pata until February 17, ‘64; that is right, does 
it.not?..” 5 / 


A This exhibit indicates that to be true. 
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Q Now, it aiso gives the Gate of loss and amount of 
Joss all the vay down through the end of December, does it 
not — a rather, through Decenber 23rd? 

A is the last Gate. 

Q 2 losses total $179,653.28; gon*t they? 


A is the total shown on the exhibit. t 
ovex @ poricd of February, "64% 


here on the exhibit. 


2 recorded on the books, dia 


— 


A 
Q Now, when those © 


think it necessary to =e na the 1953 annual report? 
balanced prior to the | : 


A The report wes completed am 
ang the department where we Lae these 

j i 

entries, I would say dy at least ten days or two weeks. Tie 
\ 

; 


Ky cestion is: After it wos 


the information on Defendant's Exhibit 


ssary to gv beck and omend the 


A I think the best wey to answer that is we record 


iness that comes in as far ag this 


business, either the bus 
far as ovr cempuny is eS we ! 

: 
x 


ordinary procedure, as 
‘record the businszs when it becomes properly prepared to ente 
ave reported on our books and records. 


ana to keyspunch and h 
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fhe machine computation of the busspS is prog axcaed sO 
the earnings and the income which is necessary for us to 
is brought up to date as of the time that it ¢ 
But to answer your gu tion as yo 
me, 2¢ hos never beon nécescary in the past to go ba 
reco ee sCUteix GUE n Jemery, Februery or Horch, a 


Leao of busines rahe at was Celayed in coming in, norinsl 
+ 


~ H 
i 


business, not excess an : 1 @cHNuSe we never had thot 
ofore on the books, but a plece of normal business thet would 
Sous in, 2% would be entered when we receive wes 
not necessary, by common consent with the Departnont, thet we 
. f i - 
go beck and redo the stat 
Q So, after you had knowledse of the figures on 
pefendant's Exhibit A, you thought the 1963 annual report was 
| 


as 


‘all vight, djantt you? It didn't need any further correction? 


A As of Decenber 31, 1963, it was absolute ly correct, 


eae 


REDIRGCT EXAMINATION 
BY MR. SHAT: 


Q Me. Lozash, I shew you beck the annual convention 


form statement for 1963. Now, thet statement is not correct, 

: . - id. 

sir, is it? It doos not contain any of the excess or surpius 
’ = 

Lines xisks; is that correct? 


N 


MR. KING: IF Your Honor please, may we approach the 


ecessary to ap~ 
proach the bench. 
Were you ever requested by the Insurance Department 


of Coluxbia Government to make any chinges in 


No, sir, we were not. 
S22 COURT: Did you have anything to do with the 
preperation of a 1964 convention form statement? 
TE wITkesS: Yes, six. : 
pie the 1964 convention form statement 
had ceveloped with respect -to the 
stecvs of the books? 
THe WEINIESS: It ceveleged the excess and surplus 
Lines that we discove a 


Bee Vending, and al). that you 


~ 1964 had then contained 


Q : 4 a document a while 


. 


ago, Defendent's Exhibit A, which shows the loss claims on 


the ABC Venging Company. Now, that was prepared by you at 


"ter this litigation gtarted;,is that not so, 


That is correct. 
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Q What is not a document that + onpany's 
files at any tinc? 
A Ko. I thought I meade thet cleer that we Ceveloz2d 


5 3) hele sel 
this from our books and records at Hr, King's requese. 


~ 9 In a reconstruction of your books and records? 


A In reconstructing it. 

Q Is thet also true of Defendant's Exhibit B, which 
is the Unishops losses? 2 

a That is the Unishops part of it; exactly. 

Q This document was prepared for Mr. Ring aftek the 
Litigation started? 

A That is correct. 


Q It was not part of the company's files in any wey? 


No, six, not until Mr. King asked us to give it to 


t 


-_—*x * 


DIRECT EXAMUNATION 


BY BR. KING: 


+ tee 


Q Mr. Dandridge,will you give your full name for the 


record, please, sir? 
A William E. Dandridge --D-a-n-d-r-i-d-g-e. 
Q What is your address -- where you and wot family , 
live? ee 3 : 
A 81 Morse Avenue, Mountain Lake, New ip. 
'Q Keep your voice up now, please, sir. What is your 


present employment? 
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A I em sales supervisor for Utica Mutual Insurance 
Company, New York City. 

3 Q What are your duties in that connection? 

A My duties there ere to Gevelop the preniua volume 
of the company in the southern Connecticut, southern New York 
and northern New Jersey areas in all lines of insurance we 
write. } 

Do you have employees working ender you ?° 

Yes, I do. 

How many? 

Eight saleszen and two girls -- two paieteee 

Do you write in the excess and surplus line field? 
“They write excess end surplus lines, yes. 

Jnat ig the size of the present company you are 

with, is it large or small? 

A tc is lerge. It is the 7th largest mutual insurance 
company in the United States. We do about 100 million dollars 
- business annually. 

Q Does it have an underwriting department? 

Oh, yes. 


How many people are in the underwriting department? 


A 

Q 

A Probably 400-509. We have over a thousand employees 
Q 


How many people did you have in the underwriting 
department in Imperial whee you were with them? 


A Possibly 10 or 12. 


Q Was Mis. Leonard the chief of the underwriting de- 
partment? } 

A Mrs. Leonard wes head of the fire haere under- 
writing department. 


Q Now, are you a graduate engineer, Mr. Dand ari age? 
’ Yes, I am. 
. 


What school did you graduate fron? 
: 


How long have you been in the insurance business? 


A 
Q 
A Newark College of Engineering. 
Q 
A 


‘Since 1936 -- thirty-two years except forthe years 


~ | 


Iwas in the service -- in the aray. 
Q What was your first contact with the Imperial 
Insurance Company in this case? 


A I met the first person from the Imperial Insurance 
| 


_ Company in the Pocono Mountains during the Christmas holidays 


in 1962. 
Q What wasthe occasion of that meeting? 


A . The Imperial Insurance Company had decided they 
needed another man to come in and help out and Mr. Martens, 
Ne. f 


who was president of the company heard of me --I was recommended 
by some mutual acquaintance, I believe, and he arranged for 
| 


me to meet him while he was on vacation in the Poconos. 


Q Was your family with you? 


A My family was-with me, and his was with hia, yes. 
{ 


Q What was discussed at that meeting? 
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A It was a pretty broad discussion. He outlined 
basically what his compsny did, the fect that they were looking 
for a man to cone in and expend the operations, build up the 
business of the ROaEEDsy eat a profit and then he interrogated 
me as to ny ‘own background and qualifications. : 

c Q When was. your next contact with anybody fron _ 
Imperial? 

A It was probably in the middle of or latter part of 
Januery when I had correspondence with, I believe, Mr. Haydon 
--Mr. Robert Haydon, perhaps Mr. Moore at that time; anes 
Mr. Haydon asking me generally what ny thoughts were as to 
how the conpany should progress and whet avenues of insurance 

“they should request end how they. should go about it. 

Or SaiMr. andridse, I show you Plaintiffs' Exhibit 4 and 
Exhibit 5 which of heretofore been introduced in evidence. 

I ask you are those the letters you had reference to? 

A ‘Yes, these are. 

Q Whet wes the next contact you had? 


A I probably had a couple phone calls, phone conver~ 


sations between these letters and the latter part of February, 


op Washington's birthday, Febru2ry 22, 1963, I was enroute to 


either Atlanta or Charlottesville, somewhere down south, 

and stopped off in Washington and visited Imperial's office 
on Wisconsin Avenue where I met with Mr Haydon and Mr. Moore 
and maybe Mr. Martens might have been there, I don't remember. 


<7 


Q What_was the discussion, if any? 
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A This was a ccreinuation of the same topic we had. 
corresponded about. We discussed the lines of insurance we 
if 
should move into --expansion of the automobile business. We 


were now writing fire insurance, new areas we should enter, 


a.596 excess and surplus business we referred to zs special risks, 


how we should go about the nev states we should enter into. 
Basically it was a more detailed Ciscussion how we should g0° 


about developing the company. 


Q Did there come a time you went with the company as 


an employee?. 


-A Yes, I did. On thet day of February 22 I was told 


I was suitable and was the man for the job. Sometime in the 
early part of March or it might have been the end of February, 


Mr. Moore wrote me confirming the fact I was to start with the 


‘company, outlining my salary and so forth. I started on 
March 26th, I believe it was, 1963. | | 

Q What were your duties? 

A | My duties were pretty simply outlined. tas hired 
as the vice president and general manager of the Imperial 
Insurance Company. “Prior to that I had been told Mr Haydon 
had been the general manager of two companies . We had two 


companies --American Home Owners and Imperial Insurance Company 


1 2 
y ’ 


Mr. Haydon felt the workload of both companies was too much 


for one man and therefor hired ‘me to take over complete operation 


"4 


of the Imperial Insurance Company, develop the company in the 
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t 
manner which we felt it should be developed and I had full 


control as far es the manner in which we should go about it 


ang run the office. 


Q Whet was the financial condition of the company at 
the tine you went with it? 

A Well, needless to say, leavim the New York area 
where I had been employed in the insurance business practically 
all of uy life I did a pretty thorough investigation of the 
compeny before I went with it. It was a small company. As 
I say, I knew it wasn't doing very much business at that time, 
possibly a nillion or 2 million end a half dollars of premiuus 
which is small in the insurance business. I knew they had 
pot moved too far in various lines of insurence they were then 

writing. Also,~in checking with the authority we have in this 
business, which is Alfred M. Best Company --sinilar to Denn & 
Bradstreet-- I found the company, although it had made some 

™“™~ 
*money in the earlier yeers, in most recent years looked as 
thowh it was getting to the point where it looked like it 
might not be meking money. This didn’t bother me because I 
felt we had avenues to move in and I wanted to get in and 
develop the company and to profit, becase I wanted to be paid 
a higher salary. | 

Q It has been testified that you had numerous weekly 
meetings. Did you attend those meetings? 


A Yes, sir. 
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: i 
Q Now, what generally was discussed at those meétings? 


; 
First let me ask you: were they weekly? 


A Yes, they were set up es a weekly neeting. I can't 
honestly say they had them every week becense the four who 
met --Mr. Moore, Mr. Martens, Mr. Haydon and myself, snes othe 
meetings Semreen the twociapanies, possibly once a month one 
or the other --Martens or Moore, or myself, or Haydon might 
be out of town and we might not heve the meeting, bat they 
were scheduled as weekly meetings. 

Q° Where were they held generally? 


At the Kenwood Country Club, I think, in Bethesda. 


A 
‘Q What did you discuss at those meetings? 
A 


Everythbg having to do with our respective companies 


--personnel problems usually were the first thirgs we'd get 


into because it seemed we were always looking for new personnel 
x 3 


: by 
changing personnel; we had office space problems. We were 


contemplating enlarging the office or else taking another 
office some otherplace and of course we discussed our business 
--the insurance business, what lines of insurance, how we were 
making out as far as developing our lines of insurance. ee ' 


1 
would give a report as to the amount of premiums we had written 


We would discuss our entry into other fields and perhaps even 


new territories. es ex 
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- Did you discuss enything about excess and surplus 
lines? 

A Oh, yes, this was all part of the overall discussion 
on the type of business we did. : 
Q Did you have prior to the time you went with the 
company any experience in the excess lines field? 

A Yes, I hed. 
Q For how many yeers? 


A Well, I hed been in the business at that time -- 


-aybe ten to fifteen years of experience in the 
business. 
Q Would you tell us what excess and surplus lines 
y 


“ insurance is? 


A That is a pretty broad term --the excess lines 


business. 


$ 
-Q Generally, whet do you understand it to be? 


A In the insurance industry the term excess line 


‘gsually applies to anything of a special,unusual nature. 


Imperial had been in the excess and surplus lines actually 
for many years. They were writing substendard automobile 
insurance which is written at a higher rate than a normal 


one. This is really excess and surplus, a special type 


business. It is anything where the conditions surrounding 
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the policy are unusual, Were the exposures are nore than 
normal that one looks for, where the locations of the risk 

are scattered and far between,where it is hard, to define and 
isolate the amount of insurance applicable to each individual 
location, each individual building, for instance where one 
company might not be able to handle the amount of insurance 
this building might be worth --sey 5 million dollars. No one 
insurance company could handle it, so they usually put it in 
layers where one company takes a hundred thousand end so on 
up to five million and you get into layers, you axel in the 


excess special risk field. 


Q Now, in the regular line of insurance, will you tell 


us what the underwriter does? 
“ In the regular line of insurance? 


Regular line, yes. 
You mean other than excess and surpluse line? 
| 


Yes. 


Regular lines of insurance which r define as auto- 
mobile insurance, home-owner’s insurance on a residence, or 


fire insurance, this is a line of insurance where the under- 


writer needs experience but does not need imagination and judg- 
i ¢ 


ment because everything --well, once he gets all the basic 
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information'as to whether the man has a certain type automobile, 
where he garag i a i any accidents in the last year 
or two, does he have eny Crivers under 25 years of age, once 
he gets this information which he can do by telephone, he can 
open the book which has the rates applicable to this type of 
policy so he can sit doun with a piece of paper, transpose 
what he hed gotten by telephone onto the paper describing the 
risk, look at hi manual, check on the type of car he had, 


from his book take the rate, the premium, complete his appli- 


eation for it, turn it over to the girl who types the policy andr 


in a day's tine or an hour's time he can have the policy. 
THE COURT: Let me ask a question of the witness. 
Whether a line is regular or not doesn't depend upon whether 
,it is automobile insurance or not? 
A No, it doesn't. 
THE COURT: You can have an excess line ESS is 
automboiles? +. on 
A You can have an automobile line that becomes excess. 
THE COURT: Yes, by virtue of the nature of the risk? 
A Yes. Fire insurance, workmen's Sounensactoniineareocss 
airplane insurance -- . vt 
‘THR COURT: --any insurance, any line of insurance 


“that has an unusual risk or combination of circumstances can 


be excess or surplus? 


A That is right. 
"THE COURT: That would depend upon more onthe size 


of the company you are doing business with as well es the naturc¢ 
i rs 


of the risk? 

A That is right. There ere special types of risks: 

THE CCURT: in other words if an owner D2 an auto- 
mobile wanted you to insure his autozobile and it wes used by 
one of the family who had a Gisebility, you choose the risk and 
you might not want to use the standard risk? 

A ~ Probably wouldn' t. It usually is applicable, and 
unfortunately the Washington-Baltimore area are very heavy 
because of the high accident frequency we have in this area. 

An awful lot of our automobile policies in the Washington area 
vare written at surcharged rates which make them in the category 
of risk. , | 

THE COURT: That is why you have @ lot of insurance? 

That is right. ~ | ; 

BY MR. KING: | : 

Q My question is in nonexcess Tames field ox-nonspectel 
field the companies are able are they not to obtain the puaber 
of accidents that might occur per hundred or thousand cars, 
in life the nuniber of people who are liable to aneencen 


“such and such an age, is that correct? 


A That is correct. 
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s the fal line ef risks that you finally 
coxpany on wes it possible to ¢o that? 
sir, that is why they are special risks, why they 
t 
You do from your experience ~-I said a few 
co I had exposure and been experienced in the excess 
lines, you do over a period of years, five, ten, 
or fifteen years Gevelop some judgment, background here. You 
can't go to the boox but you fall back to previous experiences 
to write the risk. 
Q here do you get vhat you don't know about the 
\ special risk? - > 
-A Most anywnere you can go. This is the biggest probles 
in the excess end surplus line field. You have got to g0 to 
+ many sources. In the first place you usually go to your agent 


or broker who gave you the account that yo. are doing business 


with. He knows generally what you know as far as what you 
H 


peed to obtain to write the policy but he is only the first 

step, he has to go beyond that to his sub-broker. This is 
another middle man, you aight use that term, who then has to 
- goto his prospective policy holder and they are usually big 

accounts, end big firms are not too much inclined to worry 
about their insurance, ell they want to be sure is ‘they have 

the insurence, so therefor you just got to infer it and infer 
- ¥t and constantly hammer at everybody down the line and dig 


out the information you need. 


155 


Q What is the difference between a broker and an agent 

you just vecerred to? 
A well, basically an agent is an insurance aia 

who represents an insurance company. A broker is a represent- 
ative of the insurance buyer. That is basically the difference 
pocuces the two categories. : : 

Q Did you finally get in contact with any representative 
from Harris Underwriters? : 

A Oh, yes.- 

Q “Where was that? 
S A My first contact with Harris Underwriters we as with 
A Mr. Emory Lord who at the time of my meeting him was attending 
an egent convention in Ocean City, Maryland. 
: Q Had you known him before? 
A I never met the man before. I take that pace I say 
I never met him, I may have run across hin. Insurance business 


is a small business, I may have run across hin earlier. That 


was in June 1963, I believe. 


Q Did you have any conversations with him at that 


OYean City meeting? 
A Oh, yes. It was a three-day meeting. I hed with 
i x 
me at the time my field man, William Walde (phonetic spelling) 


whose job it was -- 


Q --excuse me. 


with me Mr. Welde end Mr. Lord of Harris 
a Mr. Pattivano --P-a-t-t-i-v-a-n-0, I 
ling, from the Harris Underwriters in Annapolis. 
All conventions es with most businesses, you are there for 
ope pu pose, either to sell business or find out where to develop 
more business. Over the period of the three days I had quite 
a few discussions with Mr. Lord regarding surplus lines. 
Q Did he meke any mention that he knew the Imperial 
Insurance Coxpeny? : 
A Oh, yes, me that is why he looked me up at this 
’ convention. I think someone else in attendare not connected 
with Mc. Lord introduced us, 2 mutual friend, end Mr. Lord 
of course took particular note of talking with me because he 
knew or hed been told I represented Iaprial and he knew Imperial 


because he was associated with Harris and Harris Underwriters. 


L.E. Herris is the naze here in Washington, D.C., who had 


previously been doing business with Imperial Insurance Company. 


Q That was before formation of Harris Underwriters? 
2 
A Far as I know I think L.E. Harris is the old agency 


here in Washington and they have been doing business for many 


years with Imperioal. How many years,I don*t know. 
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Q After you returned did you make any or did you 


confina any arrangements at that tice of doing business with 


Harris Underwriters? 

A No, we agreed he would go back to his office and 
give thoyght with his people vnoer es: they should consider doing 
business with Imperial and of course I cane back to tay office 
with two-fold purpose of finding out whether I wanted to do 
business with Harris Underwriters or not. This is nother 
big thing in the soem aace PEED it is easy mages to get 
customers but you try to pick out the right custouers. So I 
came back and reported that out at the next weekly meeting 
--breakfast meeting the following week or ten days later, I 
don't know-- on my visit to Ocean City. , 
z Q Were any officers of the company othr than Mr. Moore 
or his brother-in-law at the meeting? 

A At that same meeting the same four were thexe -- 
Mr. Martens, Mr. Moore, Mr. Haydon, and myself. 

Q Then you gave them a full report on your trip to 
Ocean City? | 

A I gave them the cytes thumbnail conor a field man 
gives when he comes back to the staff, yes, including discussion 
of I think I might now have found the outlet, the agency, 


that we can start in the excess and surplus lines ‘business with. 


138 
Q Did you recosnend they go into Harris Undexwriters 
through Mr. Lord? 
Not at this meeting. Subsequently, yes. 


Did Mr. Haydon comment on your report? 


Yes. 


A 
Q 
A At thet tine? 
Q 
A 


I don't recall him commenting, n- He did later on 
after I had gotten more information. 
Q Did he ever comment to your aaa Mr. Lord? 
A Yes. As I say, this was in June. I, started my normal 
investigation of the Harris Underwriters to determine whether 
theywere the agency we'd like to have represent us. This means 
that you talk to companies who heave done business with the - 
-agency, find out their thinking about them, you talk to other 
insurance compenies as to the experience they have had, loss 
ratios and type of business given, and detexmine if they have 
the kind of business you want. OF course you start doing the 
credit investigation and in this case we-used the O'Hanlon 
Pcrorts which is a credit reporting fira used for digging up 
the details on agencies that you don't have the eine to do. 
When that report came in it was favorable except 
2 


for one ting: near the bottom was a comnentary, and this is 


what provoked Mr. Haydon. 
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Q Did that involve Mc. Lord? 

A The commentary at the bottom of the report did not 
involve Mr. Lord specifically except to say he had previously 
been associated with another insurance company in Annapolis 
which had sone difficulties. 

Q Did there come a time yhen you decided to do business 
with Harris Underwriters? 

A Yes. 

Q Did you determine after your full investigation that 
in your opinion that Mr. Lord and Harris Underwriters were 
perfectly reputable people to do business with? 


“A As far es I was concerned, in checking into the firm, 


in my experienced mowledge of what to look for in an agenc 
y & 


representative based upon the credit report on the firm of 
Harris Underwriters. By the way, the fim of Harris Under- 
writers in Annepolis was made up of three stockholders, in- 
vestors: Emory Lord, Jack Pattivano whom I mentioned, and also 
Mr. James Harris who was one of the sons of L.E. Harris company 
in Washington. So with all these put together I was satisfied | 
this was an office that gould represent us. + : 

Q Did you enter into an agreement with Mr. Lord and 

: Ls 


Harris Underwriters? 


A Yes, I aid. 
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of that agreement? 
‘ 


th --later part of June a early July 
1963-- of course I had numerous conversations with Mr. Lord 
£ possible essociation that we would 
certain stipulations that we wanted end “ 


i 
that he felt his client would need. 
thet based upon the business that he. 
had in his office and it was availeble to him from his sub- 
producers in New Nork, that the Imperial Insurance Company 


shovld do about $600,000 worth of premiums a year with his 


this wes a sizeable chunk of premiums, business 


income to our conpany thet we are trying to develop. Also in 


thet conversation, in those series of conversations during 

June ané July, I showed the natural alarm any underwriter shows 

in going into 2 new endeavor, and I was concerned with making 

a profit in this business. Mr. Lord and I came to the agree- 

ment on this amount of business --the $690,000-- that he'd see 

we'd be entitled to and guaranteed a minimun of 5% profit during 

the course of the three years we are discussing. * 
In any line of business you can’t go into for a short 

period of time and make money, $0 you usually enter into three 

or five year periods because losses might come about catastroph-_ 


ically and you have to heve a period in which to rebalance your 


books and renegotiate your contrects. In this case we agreed 
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in a period over three years we would be able to renegotiate 
the premiuas being charged on the special risk policies and 
surplus lines. So by the end of the thxee years tine the 
Imperial Insurance Company not only wuld have the premiun in- 
come but also the 5% underwriters profit. : 

Q 

A This was an oral agreement arrived at in the early 

- or middle of July 1963. 

Q What authority did Mr. Lord or Harris Undexvriters 

to bind Imperial under arrangement you just spoke of? 

A Again, with the natural temerity that an undexrvriter 
thas in jumping into something new; you Gon't go ontiena give 
\ 
a broker or agent, that is, your progucer, a blanket authority 
to commit the company under. So to be are this was Gone I 
purposely did not give Mr. Lord an agency contract at that 
time but we did agree with him before he bound the company or 
committed che company op any risks, any policies, in the exces 
and surplus line field he was to call me in. ‘advance to obtain 


approval whether he should bind or issue a cover not on the 


policy. 


Q What were some of the risks that you -- strike that. 


. t 
Before that let me ask: with whom was Harris Cndesurecers 


. 


doing business in New York and elsewhere? 


A t ; lex time it didn't mean much to me 
“ho he wes doing 
-you'd do as to whet kine wsiness a man would produce. It 
seneg I found out he was doing business with firms Like 
Marsh & he which is the largest insurance brokerage firm 
in the world and one of the most reputable in the New York are: 
Q hey are brokers? . 
A They are brokers. They represent policy holders as 
I explained brokers awhile ago. Another firm that I knew he 
was doing business with at the time, 2 firm of, 1 don't know 
whether it 45 George Leiste and Company a Leiste Associates 
of New York who were also in the excess ané surplus lines businesd 
Q Were they brokers or egents, or both? 
i A | Leiste is both. Leiste's office was and still ts, 
I believe, both. In other words they. represent sone companies 
as agent but they also have business clients of their own whon 


they represent as @ broker. 


Q Was Leiste in the excess lines field? 


A Was he in the excess lines field? As far as I know 


he was, yes- 


Q That wes his main business, wasn't it? 


A As far as I know, yes. 
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Q Is he living now as far as youknow? 

_A “No, he is not living. If think he passed avay. I 
ran into one of his partners on the street -- he passed aay 
about two years 2E0. 

What were some of the risks you comitted Inperia 
excess lines? : 
At the time we vere writing excess and surplus Lines 


Yes. 


° ' 
Of course this was five years ago, I can't remember. 


fo the best of your recollection. 


Two standout in my mind. One was ABC Vending 
| 


Corporation. Another was the Unishops, Inc. Another was a 
, group of bordereaux, 
Q Even I don't understand what a bordereaux is. "Would 
you captain what it is? . 
A ; A bordereaux -- it sounds to me like a French 
THE COURT: What was the coencpolicente=role 
A That is what this was;5 bordereaux, which fs a term ‘ 
in the insurance business, is simply a term applied to the : 


fact as to what happens when one insurance company who has 


2 
‘ 


it 2 5 
already been insuring or writing a number of policies, in this 
case it was the Cosmozé.litan Insurance Company of Chicago, 
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what 
decicGes and it doesn't rake ° -much difference ‘che reason was 


as long as it is 2 sound reason, decides they don't want to 
carry that package of policies any longer, so they say to the 
other insurance company, would you taxe over this block, o 
this block of business? And the other insurance company de- 
cides to take over Sues js what we did in Imperial. We de- 
cided to take over this block from Cosmpolitan Insurance 
Company from Lord's office end I think it came through Leiste 
Associates in New York, and in turn Cocncpolitan Insurance 
Company turns over to Imperial Insurance Coupany: the portion 
of the premium on that original group of policies which have 
not been used es of the date they turned it over. 

I renember this was sometime in late June or early 
Jadly of 1963... --- Ses 

Q How many risks were there that Cosmopolitan had in 
this socalled bordereaux --if I pronounced it correctly? 

A Bordereaux is as close as I can come, too. If I 
renember right I think 21 sounds right. Twenty-one individual 
policies or risks within this one package. AS far as we are 
concerned it was one risk but there were 21 outstanding policies 

e 


in this package. 


Q Now, what were the mechanics of assumirg a risk after 


you make this arrangement? How did you go about it? 
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A Well, take this ABC Vending risk, if I aoe sinceit 
yas the teeeoae and most complicated one. Mr. Lord would call 
me, which he did in this case, and tell me he has got @ possi- 
bility of writing the ABC Vending Company, wuld you be inter- 
ested? ‘Then we start getting details. He'd tell me as much 
as he knew about the risk and if I were satisfied with the 
facts he told me over the phone and they needed coverage right 
away we'd agree to bind them at that point. : 

Q Did he tell you where he got the business fron? 
Did he get it from Marsh & McLennan or some other broker or 

| ‘ABC Vending? 

A Oh, I know he didn't get it from ABC. He didn't do 
business directly with insurers. I can't recall whether he 
“got it from Marsh & McLennan or George Leiste. : 

Q You know whether Leiste got it direct fon ABC” 


Vending or Marsh & McLennan? - 


A I know who ABC's broker was. That was Marsh & 


McLennan. 
Q I interrupted you. What are Chelmachantene 
A I would tell Mr. Lord if I am satisfied that the 
account is one that we should get involved in and go ahead aa 
¢ : 


bind us on it. Then I'd also tell tim what to do as far as 


getting additional information for us. Now additional information 


loo 


surplus line 1isk particularly 
Many factors go into it. 
I know uas spread nationvide, this Abe Vending. They 
. ? o 


eay from the eastern seabosrd to the 


to Mexico. ABC Vending wes one 


came up in the early 60's and 
a 


carted out es 2a plane ordinary cigarette vending 
to be able to drop a quarter in and get a pack 
it sterteé to get into pubdlic buildings with 

machines and they'd go into a schcol or public 
building such as this or 2 factory and put in a vending machine 
where they would verd cigarettes, soda, sandwiches, deserts, 
anything. In other words, they would be able to cater to 
the needs of the pudlic and they hed many large installations 
also wnere they actuallly did 2 cefeteria or restaurant 
business, catering type business. They would go into race- 
tracks -- I renexber one perticular one in West Virginia where 
they had 2 bad fire. I think they had a full catering service. 
Baseball parks -- they did catering in baseball parks, auto- 
mobile recetrecks throughout the country. Altogether they had 
probably 2 thousand or more locations throughout the;country 


which I knew about. 
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Now the problem was to find out where these locations 


were. This is paxt of the details you hzve to go through in 
writing excess and surplus line business. The undervriter 
wants to know where his risks are located, not only his cun 
but what other exposures, what otixs property the acedunt has 
not 
either at that exposure ex some other exposure which might/be 
covered under his policy. He must know specifica sg the lo- 


cation of these places not by just St Louis or Chicago, but 


he has get to have the street addresses and sree He 


tries to know es much as possible about the general construction, 


make-up of the risk; a frame building naturally vould bum 
P y 


quicker than a brick or concrete building 


a 
' 
? 


i 


factors. What amount of insurance does the buyer of ‘the policy 


wish to have in his policy? These axe all factors which must 
be obtained from the insured. It takes a long time to get 
them together. 1 

Then he has got to negotiate with the insured, 


policyholder, ABC Vending what the premium is going to be on 


the policy in order to issue the policy. I guess there are 


many other factors that we must know before we can actually” 
issue a policy on excess and Sores t 
Q Was there a cover note involved in ABC Vending? 


A Was there a cover note? I would assume sO. I 


can't recall whether we actually hed a cover note on the risk. 


ue went on the list in September 
licy didn't issue until many, many months 
leter. This NUSu If you vent down here to the 
ton where they have 
uses and you try to write a policy. 
bly will be next year beforeyou get all the in- 
This is not unusual to take time on these 
complicated ones. 


Q Wes there or wes there not a cover note issued for 


A I cen't say, Mr. 
a@ cover note in ny office. I know ur. Lord issued a cover 
pote to his custocer which was Marsh & McLennan. : 

Q My question is the fact ABC Vending Company was on 
-the risk in September of 1963, irregardless who signed the 
cover note, right? 

A The Imperial Insurance Company insured that risk 
from Septenber 1963, that is right. The egreement had been 


given to our producer, he would bind that risk as of that date, 


September 1$63. 


Q Excuse ne «= 

A I was going to say how other things are involved in 
‘getting nase risks together, getting information on these 
policies. 1 mentioned a minute ago all the physical things 
you have got to do but mind you, you are Gealing with human 
beings all the way down the line. Our contact chroned all 
this, my contact wes with Harris Underwriters in Anne polis. 


Practically all of his business eminated from the Hew York 
| 


metropolitan area which is outside of Hartford, Connecticut 


‘tthe insurance center of fie vorls. So heta have to £0 back 
and get together with his man in New York, maybe Leiste 
Associates, maybe some other broker, with Marsh & NeLennen's 
people in their office and they have got the real job. They 
then have to start working with theix customer in this case, 
ABC Vending, to get them to take enough time away fro making 
money in the vending machine business to give us the details 
s0 we can issue a policy. 

Q I forgot to ask you, did ABC Vending make machines 


to sell whiskey? They weren't this type machine? 


A Not to my knowledge. 


THE COURT: He doesn't know any mechanics tke that. 
BY MR. KING: 


Were there any gambling machines? 


machines. The same 


kind of cechines I imagine we got downstairs in this building. 


Sone of those machines rap possidly $800-$1009 or $1200 to 
make end they might have a little courthouse out in Iowa sone- 
where where they have one little machine ani their total value 
in that one courthouse would be $1090 whereas at the Chicago 
recetract they'd have a full operation with cooks and 
kitchen material and vending = i and they might have 

\ 
$150,000 value or 2 $309,000 value. 

THE COURT: But if thet Iowa courthouse was wooden 
end a ranshackled building, your exposure might be greater 
than the Caicago recetrack with all brick and sprinkler system 
in it. 

A That is exactly right, sir. 
THE COURT: That is what you meant when you testified 
- @ moment ago about needing to know the circumftances of the 
location is no different than when you write a fire policy on 
ap individual hoze owner's house, you have to know the one 
struction, the age -- e 
A Right. When you have a thousand or more locations 


all tied up ia one policy and you know you are going to get 


ample premiuzs on that policy -- 


. 
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_ THE COURT: --you are willing to teke a greater risk 
because of the size of it. You get as much information as 
you in your judgment determine in light of your own best 
judgment involving the risk? : 

A That is right, sir. 
THE COURT: That is a manly decision. 
I hope so. 
BY MR. KING: 
Q I think Iasked you this but in case I didn't I will 
esk you again: did Mr. Lord send any cover notes to you after 
yen authorized him to bind Imperial? 
“A Oh, yes. 
Where did you keep those cover notes vhen they got 


Where did I keep then? 


ieee 
Yes. In your office where did you keep them? 


A On my desk until I wuld get enough information 
‘about the risk to turn it over to Mrs. Lenoard who also 
happened to be supervisor peers writing Reneetnence 

Q Did you ever lock them up in your desk? | 

A I doubt if I Be have a lock on my desk. ‘No, I 


didn't keep those kind of papers on my desk. I was working ; 


with then everycay. Mrs. Leonard had closer contact with then 
as far 2s my office was concerned and knows how many papers 
were on my Cesk. 
Q Were youphysicelly in the sane office with Mr. Haydon? 
A His desk wes next to mine -- about two feet apart. 
conversations each carried on with 
other people? 
A Yes, sir. 
Q Did you discuss the problem of excess lines directly 
i ; 
or not et these weekly meetings? ; 
A Well, I don’t know what you mean by directly but 
they vere discussed at our regular meetings,at our weekly 
meetings es regularly es I felt necessary to discuss them in 
regard to all of the business we were doing. It was just a 


rtion of our overall operations. I would say as far as the 
2 


$ 
excess aii surplus line business generally, not specifically 


about individeal risks beceuse I wouldn't bother going into 
those, these were high level, possibly two out of three or 
four meetings they would be discussed, yes, sir. 

Q Did you tell the gentlemen at those meetings that 


you had cocnitted the company on excess lines? t 


A Oh, yes, sir, after I made up ay mind we should do 
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business with Harris Undervriters. I certainly announced it 


at our steff weetings, yes. 


Q Now, @id there come a time when you ceased doing 


business with Harris Underwriters and Lord? 

A Yes, unfortunately. 

'Q When was that? 

A I mentioned a little while ago that in goiig through» 
this historical check on your accounts I ordered the customary 
report in this case from the O'Hanlon Report Company. That 
came into our office I think eround the middle: of Septex aber. 

Q Tnis is 1963? 

A This is ewes Mind you, we were only in the excess 
business for about ae months --July to Septenber 30. 


Q That is, you mean, so far as assuming risks are 


concerned? 
es 
A That is right. This report from O'Hanlon as TI said 


had this commentary --the report itself was good as far as 
Rarris Underwriters was concerned, end Lord, but at the bottcn 
was the commentary oe him having to do with this Annapolis Fire 
and Marine Insurance Company I think, in Annapolis, Maryland. 
Nothing derogatory about Lord but I still wanted to find a 


little more about what this history was, so at our next Wednesdey 


- 
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morning neetirg I : it was or whenever {ha next one was 


sometime in the next week or two, I again brought up the 
question of Harris Underwriters and the reason I bring it up 


wes the report = sot from O'Hanlon Reports Company and I 


wanted to get the reaction of Messrs. Mertens, Moore aud Haydo:. 


about this. Mr. Haydon said he recalled some of the circen- 
stances about thet episode of the Annapolis Fire and Mexine 
Insurance. He felt another nan by the name of Lowett was the 
ore if anyone dic, prinart ly brought about the trouble they 
hed at Annapolis Fire end Marine but inasmuch as Lord wes 

N 

associated with the firm he Gidn't think we should do anything 
with any firm that Mr. Lord was associated with. 

I probably kicked it around a little more in this 
meeting but since everybody seemed to be in agreement at the 
meeting we should pot get involved because of this type of 
report, etc., we decided we'd discontinue doing business, 
should not do further business with Harris Underwriters and 
‘I so advised Mr. Lord either that day or the next day that 
we'd not accept any additional new cocinitments from him on 
and after September 30, 1963. However, it was agreed by Mr. 
Martens, Mr. Moore, and Mr. Haydon at this meeting since we 


already commited ourselves to him on certain risks, certain 
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624 covex notes issucd we'd continue with these acccunts until 


such time as we felt we should get off or until such time 


as it expired, but were not to accept any new business from 
him from September 30th and this is a normal thing to do, you 
usually give them a month. I didn't want to give then that 
. long to get readjusted so he can start looking for eee 


Q 


had to approve the actions of Mr. Lord? 

A That is right. ; 

' Q Xo your knowledge did Mr. Lord ever bind the company 

‘on any risk after you told him not to? 

A After this September 30th date? 

Q Yes. 

A I subscqeencts, found out he had bound us on sone, 
yes. I also found out that he had tried to bind aaiion a 
couple --I don't say he tried to bind us, he was on the verge 
‘of binding us on a couple before he got ny approval while he 


was still representing us. 


° 


One of the stipulations in my dealings with Mr. 


; 'e 
Lord as I say was he was supposed to check with me before he 


bound the company on any risk. 
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TRE COURT: You telephoned Mr. Lord the next day? 
Either that day or the next day. 
THE COURT: Did you ever write him? 

A No, I never had given hin a written contract. I 
did not want to give him a written determination. It — all 
oral. 

BY MR. KING: 

Q Now Mr. Dandridge, I show you was is identified and 
admitted in evidence as Plaintiffs’ Exhibit 7 which apparently 
Roa the ABO Vending Company policy and ask yu to look at it 
and tell us whether those docunents ere the complete policy. 
and were they the complete policy at the time it was issued? 

A I don't recall all the schedules -- yes, I recognize 
the cover. That ae the policy issued. Whether all the 
individual schedules and indorsements that normally would 
apply are on here I don tinow. 

THE COURT: We will switch reporters here so we 


‘will take a short recess. 


(Recessed at 3:20 p.m. Change of reporters.) 


(accex xecess:) 
BY ER. KING: 
Q Me. Dendsieége, p2io: 
1963, that you were talking 
representative of Imperial tell you not to go in 
“Z3nes field? 
A No, sir: 
anyone hed told me 
ABC contract that you have in 
Exont of you, Plaintiff's Exhibit -- what is the nuidber 
ay ve | 
~9 Phaincife's Exhibit No. 7, was the preniun adjusted 


upward on that policy after it-was entered into first? 


A Yes, six. 


Q How much? 


Le 
A °* Ie was adjusted twice during the term or the period 


of time that I was with Inperjal. The amount, as I said 

‘earlier, that was required by Harris Underwriters covered a 
| 

three-year period. This also is a three-year perioas, running 
t ? 


from Septeuber 30th, 1963 to September 30th, 1966. 


In February of 1964 we received our first tlaim for 


na XY think it 


anc ¥ 


scedvead one or 


cher ing Coxporation contract. 


I got together, or by that I mean I 
> the Harris Underwritere regularly, 


re period, trying to get 


it was March or 


coming in oa the 


ed whether the 


{ 


. 
a 


preniua, which is an estimatea premium, it was 


_estimated policy premiun, this wv 


not a guarante 2 suggected to him that this probably 


would hot be enough & in order to insuxe this 5 percent 


underwriting profit that “e had been talking about. | ; 


He agreed with re on thes and he started negotiation: 


up there with his peepie in Now York. gin the Marsh & Mciellan 


office, and I don't know 4£ it is the policy -- there yhould 


‘be endorsements on this policy ~- but some time in the early 


spring of 1954 Marsh &MeTellan's representative apparently was 
bf 
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able to convince ABC Vending thet they hed to pay mre money 
' > 

on their policy, and ena agreed to. : 
| 


How, XT don't recall exactly how tauch that ra WAS, but 


Z think it was $60,000 additional prenivn. 


In the spring of 1964, therefore, that brought xt to 


-up to $133,900. 

In the fell of 1964 we were just 
under the policy, and I again got after Mr, Lord about -- 
*"Remenber this undexnriting profit figure factor thet t s2 had 
built into the contract." 
“N 

Of course, he started to work with these 
"New Yoxk, Marsh & MoLellan, in December, 1964, just bef 
Jeft the company, and we received, we Gid veceive the approval 
to issue another endorsement, which is,an endors¢: cers toa policy, 
which is any change in that policy -- if you want to make a 

2 a | $ 

change on the policy you have to do it that way, it is re- 
ferred to as an endorsement, and we received approvel to issue 
‘another endoxserent to the policy, calling for a further 


add3tional premium, and I think that was $45,000, or scme= 


i t 


thing in that neighborhood. : 


I do xrenenber that when I left the companyton Decerber 


the 3lst, 1964, we had received a total of $1583 000 on this 
e 
policy, whereas the original preninn was $73,500. 
Q Now, in the special type ef policics we are talking 
2 


about kere, particularly 3 snding Corporation, how de2s 


What way do they have of px rotect~ 


Well, protecting themselves ~- this is in what oe 
In connection with the risk. 


een, ean they cancel? 


Qo Yes. 
A 


Oh, yess in ahy policy of insurance, whether it is 
ordinary eutemobile policy or fixe insurance policy, or in 
excess surolus line policy, there are certain sti Spud: tiens in 
there for cancellation, and it says in the contract that the 
company cen ceneel this policy in 10 days, 20 days, 30 days, 
providing notice which varies between the policies. * put that 
Zs always in 2 policy. 

We could have gotten out of the policy any time we 
wanted to. 


? 


Q Well, is the adjustment of a premium another way for , 


protecting the company? t 
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A Yes, of course; this is not oaly 2 wa 
the cowpeny but it was inherent our agreement wv 
Underuriters., Mind you, when we use the 
guarentee underwriting profit", ti was agreed between Earris 
Unéexvriters and myself, this doesn't mean thet you; go 


A “ = , | 
sav to your policyholder: SLo0k, you are going to pay 
Y ¥ Pp Y g pey 


Insurance Company so much dollavs in premium and that you are 


going to guarantee to the Imperial thet you are going to give 
them 5 percent undexuxiting profit.” You just don't 
in business, but what you do is, you agree to renegotiate 
‘\ “ 
premiums on your policy. 
, Now, this renegotiation means,just as I said with 

endorsement on the ABC Vending policy, if you find that 
you are beginning to lose money or you = getting clese to a 
point where you are getting concerned about making money on 
the risk, you have your agent get a hold of his broker, in 


this case March & McLennan, who in turn goes to his insured, 
the ABC Vending, and what he does is probably point out to the 
ABC Vending Corporation, "Well, lcok, 3£ you want to maintain 
this neice ve have got to be able to give the company more 


prenmiun.” i og 


: wee 
Now, you migne 


ar 


pay Imperial mose promimn fo: 


very good question. I know if ny 


ame to me and asked m2 to give him another 


I'@ give him a big fight, but 
excess suxplus line business, 


as I said earlier, is 


may even be throughout foreign countries now, I don't know, 


bot they also have these lerge catering establishments at the 


race tracks and ball parks where they have to handle a great 


Geal of roney, end they heave annual leases on the use of the 


! 
they have got to spend money on ail the kitchen 


premises but 


equirment necessary to prepare the food, and supply the tables 


and chairs, and so forth. 


Bet, like nost large firms, they don't have this kind 


of cash fldating around. They have their money out working some 


other place, so they have to go to banks and lending” institu- 


tions to borxa money. 


Now, most of the lend: 
the financial sise of a fiom, vevally 
to them soa evidence that they have protection, thet 
event if they have a less by fire or somewhere else, that 2% 
‘$s not going to hurt the firn,--that is borrow ring the money. 


So ABC Vending Corporation, or whosver itiis, has 
: : 
to tell theiy bank or their lending institution tha 7 they do 


have insurance on these installations so that the bank will 


Loan thon money. 
‘\ 


In this way, because of this was why the) broker, | 


Marsh & Molennan, came in contact with the insurance manager 


and they worked tegether, and each one hes the problem in hands 
the insurance manager of ABC Vending again tells his boss == 
Co | 


well, he is told by his boss to keep this insurance in force 


if 
and he is also beiny told by his insurance broker that in ordex 
| 


to keep it jn force they have to pay more premium, and they 
usually do it. 


And since they are in such a high income tax bracket, 


‘gnsatance premiuas are Eeductible and they don't mind doing it. 
Zon 


TIE COURT: Is it fair to say that all the bargaining 


63S over the preniums, the c1fisci ‘ * ceotting insurance elsewhere, 
i 7 


and so on, feyor of Isperial? 


TITASSS ‘ : sely so; acfinixely so. 


FLEAS Ss 


le while ago, TI pelieve, 
was that before or 
ich you have been speaking about, at which 


of the excess line? 


that -<- our staff meeting of Mr. Moore 


Enydo: a mysel£, I said was som 


= Ihe r fe = PS 
and Mr. Mercens ene tire 


“‘ 
arourna the middie of Septerber, at which we agreed that we 


would not continue writing any more of this excess and suxplus 


would not accept any new tasiness from 

Barris Und after September 30h. 
é6ia agree that any business that we had 
o, *2 would not sto? that until’ the ADC 


risk we hee previously comitted ourselves to wreiting, when 
Pp is 


it came up for renewal on September the 30ch — 


MR. SMITH: I am sorry, but I didn't hear that. 


when it came up for renewal on Septenker the 30¢ch? 


‘mee WETI@ssS: When it came up for renewal, through 
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some other coxpany; in other words, when it became a risk that 
my agent was being given at the broker in Hew York to place. 


BY MR. KING 


Q Is it not correct that befoxe that meeting in 
| 


September you hed committed Imperial on the AEC risk? 
A That's right. : 
Q Weil, that is the only question I hed -- 
A But we were not on the risk as of that Gate bee 


it was not time for the policy tobeissued, for shel insuxnace 


to be issued. 


: 


. Q This policy had not been issued? 

A Nox was it effective, It was not 
September 30th. Just like you might go out and ord ger auto- 
mobile insurance from 2 different bro! <exr from the one you had 
Gone business with previously. We Imow it doesn't expire until 


September 1, but we could tell hin today that we | want hin to 


issue a policy when it doe s come up on Decenber 3 It isa 


replacement of an existing policy. 


Q Well, there was no replacement of ‘the ABC policy; 


* 


‘was there? 


A Not as far as Ingerial was concerned, no. ~ it wes a 
! 
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gz coverage that might be some other 


2 


sperial wes concerned, they wer 
the tine of t! 
fer as ABC was concernsd? 
A We were committed to bind the risk when the proper 


te 


Bate cane, which was Septexber 30th. 5. 


excess lines so far as rew business 3s concerned, 
what Gie you 
A 


Q re Gi aid you engage in? 


A 


O£ course, just because ve decided not to'do busi- 


ness with Harris Underwriters, any new business through Harris 

. z 

Unéervriters after Sepcerber the 30th, 1963, this did not stop 

' 

/ ! 

me vorking as far as Harris Underwriters was concerned. I was 
/ A 


h 
st311 very ruch occupied with ferreting out and being per- 


/ 
sistent in trying to get additional underwriting information 


necessary to issue the policies on which we had previously 


Coe curselves, but you have to remeber the 


4 


: 
Te 


and suxplus lines business thet we are speaking chout wes cnly 


. 
| 


a very sviall portion of Imseriel?s everali emeunt of business 
that they had. 


Q Do you mean premiuniwise? 


A Preiiumvise, which is the evaluating factor in the 
insurance busine Se : : 


I think we are Going at that time s mewhere between 


$2 million and $2.5 million, and this excess ana surplus line 


_business, Z£ I vecall the Figures, we had only about: $200,003 
or $225,000, so it was probably only about 10 percent of our 
overall amount of business 

So I had this other responsibility of the non-standard 
automobile insurance, which accounted for about 50 percent of 
our business, fire insurance business that we run, eoroomnes| 
problems in the office, administrative problems whith z 
carried right through along with my job, and other rites: 
which was completing information so that we could issue this 
business in.the excess and surplus line business. 

Q At the end of the year 1963 did you excate, along 


with Mr. Moore and Mx. Lerash, an annual statenent twhich rt will 


show to you, which Las been marked as Plaintiff's Exhibit No. 


ention to the first page 


What waa 


Dia you execute it? 


pia I sigh it? 


Yhoe prepared it? 
Who prepared ¢he 
Yes. 

The accountant.. 


Who made the report? 


Fhe hecounting Deparoment of an insvrance company 


annual report. 
Is that Mr. Lerash? 
A Mr, Loxash, yee, was head of our Becca Depart- 
ment; that's right. 
Q At the tine that was being prepared, did you say 
anything to anybody about the excess line business, as to 
whether that ought to be incluced in the 1963 report or not 


gncluded? 


A It never occurxed to ue. 


30, 1953, «nd those figures are oiways prepared on what you 


have on your records. ae | 
: cont 


Q Bus, so far as you knew, there was no necessity 
reflect anything like that in the report if it wasn! 
books? 


° :. 


A  A&s X sakd, I hove been in the business ever thirty 


NX " i 
years and X have worked with Insurance Departments almost that 


many years, end if z known they were supposed £6 be there, 
they would have been there, | : 

Q . These reports have a reserve gor unreported clains, 
don't they? 

A Unreported clains? 


Q Yes. 


A Oh, yes, yes; that is one of the safety factors that 


you have in the annual statement. If you will notice, there 
are quite a few things in that annual statement, by the wey. 


It tells you pretty much in detail whet the financial situation 


| 2». 2, : ’, 
cempsny is, and in iv you have to list the amount 


paid éuring the yeas in actual dollers, how many 
have you spent, end you also list int 
have om your books for aceicents, if they have ececurred that 
year bet you have not paid them out es yet, for any autemooile 
eeses, for exemple, and, @5 you now, it sonecimes takes months 
to settle then, but whea the adjuster hes Getermined how much 
he thinks the case is worth he sets up a reserve on it, and 


hence thet has D2 included in the annuel stat 


So after you figure as your total accldonts 


“N 


that you have paid o ana then the accidents that. 
you heave 2 reserve : have not yet been paid, you reach 
the totel figure. 

Then every insurance company Goes ada to that figure 


a protective facar, eng it Gepends upon the companys it 


: 
ranges fren 8 percent to 10 percent to 12 percent, and I think 


in Mew Your State 0% compenies go es high as 16 percent, 4 
loading, in other words, on top of the figure for anything that 
you don't know about. 


Q Kow, gn your activities during 1964, what asd they 
consist of, so far <s Impexial is concerr:ed, in your ‘office 


as Vice President ond General Manager? 


i — 


A Well, cf course, we had discontinued the excess: and 


surplus lines Ziela but I continned with Harris Underwriters, 


as part of my functions, trying to obtain this additi 


formation necessary to issue 
work with the automobile insurance company, autemobiel 


ance, that we were in, the fire inevrance that w were in, and 


we opened a new office Gown —~- our office was 3403 Wisconsin 


Avenue, and we opened a new office éoun on Seventh Street 


hexe in Washington, specifically to take care of this non- 


standaxd autexchile insurance. 


“N 


x 


That was ny responsibility, ,that office, whexe we had 
I think possibly at that time 15 or 20 employees, or 10 or 
25 employees, and I had the responsibility of keeping that 
office rumming. = : | 
Also, about this tine, it seems to nme, early in 
1964, we received word from the Alfred M, Best company, 
which fiom I had mentioned earlier as being the bible os the 
3nsurance business, that it might be well for ts tol start 
looking at our overall financial figures--- this 4s both 
Imperial Insurance Company end the Amers.can Homeowners 


Insurance Company. 


which wa n the history of the company over the 
three ox four yeers ~- nothin 
isiness ~= we received in our office this 


at they might have to change our rating. 


Excuse m2 for just a moment, but IF would like to 


< 2.4" 


one of these exhibits, and I think it was D. 
Mr, Dandr 
a letter from My. Byrne to Mr. ; ’ 
and I a&k you if this is the letter you were speaking of? 
This is actually the letter that we received fxcn 
Alfreé M. Best, but we hed gotten verbal word from Mr. Byrne, 
_with the Alfred M, Best Company of New York, possibly two or 
three months before this we le 
Im, SMITH: I am sorry, but tf didn't hear that, Your 
Honor. Verb2l what? : 
THe WITmesS: wwe had received verbal word from Mr. 


2, who was with Alfred M. Best, probably two or three 
Byrn 


months prior to this, that we should start taking a lotk at 


— . 


the overall picture in our company and, of course, that alvays | 


_ creates an additional workload in an insurance comparly because 


they want to keep their financial rating 
y g 


Onna we | 
possibly con, co this ectivity started, taking more end more 
| 


Of my. time 


spew: 


result of that, I presuze 


Board of Directors mede e decision that we shovid call 


URT: Well, noy, let's not talk about presump- 
tions and suppositions. Let us talk cbout what you know of | 


your own knowledge. 


BY MR. KING: 


just what you know of your own knowledge. 


A As a result of this comment of the Alfred M. Best | 
Company, I was told by Mr. Martens, who was 
conpany, that he felt we should bring in an 


management consultant to help work with the company on our 


| : 
overall management problems, plus personnel problems, 'inancial 
‘ 


projections, and things of this kind. = 


We hired as a consultant, as a result, a Mr. Joseph 


Raywid of New York City, who had and still has quite a reputa- 
tion in helping insuxance companies develop their ae 


and Mr. Raywid came down, I think, early in the sym mney 


as much time 
Sy obtain the infomaa~ 
© get and to work with him on his studies 
COmDaNY. 
zgain, took up an awful let of my time. 
around the spring of 1964 our 
inued -- the weekly meetings be- 


znd Mr, Haydon were 


At what tine was thet 
= think it was in the spring or the eaxly spring of 


1964, oz nayb2 the late spring of 1964, that these mestings 


= 


were Giscontinucd. 
t 
Tren we started having them only spasmodically, 


whenever the need arose, anda we felt a reason for it. 


So then, Mr. Martens’ activities .are mostly with the 


r 
L. P. Steuart organization, automebile operations. He was 
* 


needed there, co that_he ecald not spend as much time as he 


formerly spent with the insurance coynenies, and Mr, 'Meore was 


—_—_ 


not able to spend as much time with the incurence companies 
of other factors of the avtendbile business they were 
engayed in, and Ky. Haydon,of course, vas fully responsible 
for the Americon Honeamerxs Insyrence Coupany, SO X Ves Lett 
, pretty iach on my cn with f these duties,and act 
and 44 yas GLFFicvlt, as wu matter of fact, to find enyt 
% down with for ad | 
problems.” 
This vent on for quite months Guring the early 
part of 1964 and early swmaer © - eece 
Q Now, I Givect your attention to the month of 
Decenber, 1964, and ask you what happened then? 
A The month of September? 


Q Excuse me; did I say Septenber -- Novexber, 1964, 


ox around Thanksdiving time. 
Sayre t 
-B... Quite a bit happened in that time in connection with 


| 


Mr, Raywid, Joseph Raywid, coming from New York to work with 
us, and Mr, Willjam Kress who was the overall comptroller of 
all the L. P. Stenatt operations, this started to come into 


our office,I assume sent in by Mr. Martens and Mr. Moore -- 


Q Well, did he come regularly into the office before 


he had very little to do with the 
atheat he 

ountant, periodically 

g like that, but after 


Sser or maybe August, ot 
- Reywid, cv eccounting Gepartment and 

in working up the 

projection of ox: cle : z it would be on 
Decenber 31, so that we could teke any steps that might 
: be neces sary to enhence and to improve this condition that we 
coulé, as related to thic Alfred M, Best report. 
Q via I unéerstand you to say that Mr. Kress rade 
) 


written report, os far as you knew? 


A X Gidn't say that but I believe he did make a 


written report to Mr, Moore soz? time around the middle of or 


just’ before Tharv-sgiving, oF the middle part of Noviber 


31964, yes, based wpon his projections for the state of, for 


the financial state tazt the cemoeany would be in, tdwards the 


end of the year. 
. aac 


2 s, 


Eeiworlied with ine an 


s 
i 


Mir, Raywsd and Mr, Lorash ana 


Mr. Millex and Mr. Haydon on preparing that report. | 


I never saw the report, incidentally. 
Q Now, I show you 


No. 6, and I direct your attention t 
"Undeririting Policies,’ -here, which indicates the amount of 


Joss he had detexmined in conaection with this special policy, 


and is that roughly the anount of loss th 
at that time, eas far as you knov? 
~ ‘ : 

A ‘ I @ontt recall, but I expect the figure is corxect. 
I would accept that figure as being correct, yes. 

Q "Z further note that our regular fire insuxance 


business xesults in a less ratio after reinsurance, which is 


almost Gouble the direct loss ratio, as to reflect a funda= 


mental error in underwriting policy". What is he talking 


about there? . 
A He is attempting to talk about exactly what we are 
talking about in this excess and suxplus lines field, and may 


I relate to this to the ABC Vending? 


Q ~~ certainly. 


A Reinsuxance -- Should FY say what reinsurance 


soznies, when they write a 
order to spread their own safeguea: 
5 


surance froa other compenies, wh 


surance. 


If you buy an autexchile poiicy from me, for say 


$100,009 and $360,000, and it has personal liability for 
someone, if you did hurt someone in an aceldent and 


clain against you for $309,000, and we had very 


= 


those, it would be very difficult for the company to 

the loss, so they in turn pass on to another jnsurnac< 
company a parte of this $100,000-$300,009 of Liability which 
they tzke on, and they might nacoucee everything ever $50,000 


of thet so that they don't have to suffer the whole loss 


thenselves. : 


That is whet reinsurance is. 


It means that if you take insurance on anyone you 


pass on to someone else or renegotiate it, reitsure it, with 


? 
. 


another insurance company. 
« 


Q Well, 1£ you are saying there that as far-as the 
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regular business ie concernzd, you dién't have apaeits reinsux- 
ance ~- is that what he meens, If you know what he means, can 
you tell us? 
Well, ZT don't know what he means. 
All right. 
Shall I tell you what I 
Yes; all right, 
May I read it? 
Certainly. 
Well, he says in here: 
"ZX further note that our regular fire insnrance 
business results in less 
which is almost double the direct loss ratio -- * 
and then he talks about the error in underwriting policy, 


that I assume when ke says our regular fire insurance he is 


Py 
talking about more than what he says, and he is including our 


excess and surplus lines business, and not just our| regular 


fire insurance business. 


"wel 


when I say 


> 


compen; 


type of risk be- 


vadly 


pro 


ny would 


a 


comp 


$tself because of 


nt 


e@ amou 
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1¢ excess and surplus line 


$2,500 deductible $n this policy- 


ble. 


0,000 deduct? 
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Plaintiff's Exhibit 7? 
A Plaintiff's Exhibit 7, no, it doesn't have the date 
but the endorsement, is not attached. I remember there wes an 


endorsement, but I do see that in the body 


of the policy some- 
| 


one has crossed out the $2,500 and changed 


it to $10,000. 
Q 


were 
attached to that policy? 


A That's right -- there are a number of 


that should be attached to this policy that are 
think it is just not complete, but because of this Geduc 
oa , 


and a great spread of risks, and the fact that we hac 


agreement as far as underwriting profit was concerned, 


felt that we should not go out and buy re-insurance on 


particular risk. 
. | 
This was confirmed -- I checked this with Mr. Millez 
Lanning -- a 
| 
Q 


Directing your attention now to around Thanksgiving 
| 


** * 


of 1964, did you have a meeting with other 


representatives of 
Imperial? ; : 


A Yes, sir. 


> or 25th of 1964. 


either called me on 


Kress and this 


I don't know, but he was talk- 


+ 
i> 


o 
SS 


fn? 
Of Damo 


t looking 


ojection that 


pr 


his 


oss we had had from this 


the 1 


on 


too -- I think we 


the accounts that would be in 


er + 


e excess and surplus line business. 


tHe pro- 


~ 
2 


n tt 


oy 


y 
al 
-l 


bably asked me some ot 


e if I had, if we 


o excess and surplus line 


ro 
v 


counts 


we 


were COmr 


we 


business 


He became quite incensed as though he d2a not 
aay eh ine about it and so he asked me what they we 
"Gee, I don't know offhand, I'd have to check my 
find out what they are", so he told me to go out 
and prepare a list for him of all the risks that 
excess and surplus line business. 

Q Mr. Dandridge, I show you Defendant's 

no, I am sorry, that is the wrong exhibit. 

i show you Plaintiff's Exhibit A that you mentioned, 


1 


which is entitled "Special Risks -- Excess and Surplus Lines’ 
» 


“and it is dated November 25, 1964 and I will ask you if you 


prepared that list? 


A Yes, sir, this is my handwriting. I recognize it. 


Q And that is the list you were referring to when I 
interrupted you? | : 

A This is the list that Mr. Moore asked, this is what 
I started to prepare for Mr. Moore when he had asked me to give 
him a list of our excess and surplus line business. . 

Q Is it a complete or not a complete list? 

A This list? 


Yes. 


you can see. 


at is not compiete 


™ 
pees 


2 


he hed 


ain 
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4t done, a 


5 


and about 4:00, possibly 
PNo", I said "I still ha 
on" and he said "Give it 


don't do any more on Sie 


didn't see them after 


Q How many risxs 


omplete list by any means. As 


of information on this, but 


have a chance to complete it. 

k working on this from the papers 

desk, preparing this from the covering 
on top of my desk, there, and 

probably about 2:30 or 3:00 otclock in 


given this assignment to me about 


the afternoon, maybe 3:30 -- I have 


lot of information to get it together, 


5:00 or 5:30 that same afternoon, he 


if I had completed the list and I said: 


we all these papers that I am working 
to me -- give me all your papers and 


and he took them away from me and I 


are there listed on the exhibit you 
t 


have in front of you which is Plaintiff's Exhibit A, I believe. 


A How many risks were there -- 
Q Listed? 
A This has only 16 listed, including that 


which we mentioned before which amounts to abcur 
| 
Q Well, are you saying the Cosnou wen Insuren 


listed there as one!of the accounts, is that right? | 


A Yes, Cosmopolitan Insurance Company --~ Bordereau was 


included. 


Q That was included in your at 16/are listed 
NG | 
on there? | 


A Yes, sir, that's right. 


Q And how many special policies, if you want to call 
them that, were there involved in the Cosmopolitan 


A I think around 20 or 21. 


Q And they were the-:cnes you took over fron ! 


Cosmopolitan Insurance Company? 


A Of Chicago, yes, sir. In this one package that 
| 


took over from Cosmopolitan. 


Q Well, do I take it from that that you Listed 16 


these 20? 


cher company and you put 


ackage of 20 policies. It may have 


oS 


lved and I had been involved in them 
as many as 8,000 policies, not with this 
mh another company tnat I have been with, where 
we took ‘ ine book or business of$3,000 worta 
of autono on our-dooks as one 


2 


indivicuel 


to finish it. 


geet an opportunity to finish the list? 


« it again after that, other than 
Mr. Moore's offi an ne asked me questions about it. 
Q Well after time when you prepared this partial 
list, what happened, Mr. Dandridge? 


A This was on 


Q of "642 


A 1964. The following Friday, the 

Thanksgiving -- I don't remember the date, i071 = the 
26th or 27th, whatever it would have been, I went into my | 
office as usual doing my regular business, which was the 
_automobile business, analene management of 

personnel problems, and office problems, and at 

were also trying to locate a new office up further on Wisconsin 
Avenue, so I had that task in hand, but I did not have anything 
to do with the surplus lines field until -- | 


Q Why did Mr. Moore take all your pepers? 


A Well, I didn't have any more papers -- Mir. Moore 


took all my papers. that Thanksgiving Eve and told me to xeep 
my hands off it and I had no more to do with it then but 

: 
some time on that Friday, I don't know whether it was just 
before lunch or just after lunch, Mr. Moore did call me into 
his office again and asked me about this five per cent under— 
writing profit that we had with Harris Underwriters, as far as 
his overall book of business, and selene into this ABC 
Vending matter which our agreement dealt with, the whole 


$600,000 worth of business, which I had never had a' chance to 


complete because we had to cut it off before we got all the 
tee 


we had the agreement, 
cent minimum agree- 
you had better get it in writing" 


in writing”, and I left the 


read back the record re- 


Moore's office and went 
of Harris 
and related to him what had trans- 
n this particular day 
told him we absolutely had to go to 
eithe- ABC or their representative, Marsh and McLennan, and : 
obtain from them a letter in writing guaranteeing Bere 
per cent minimum underwriting profit. 


Mr. Lord agreed and he told me there was no question 


and, well, tt wasn't a question of me asking him but it was 


° 


a question of telling him that I had to have it and naturally 


Re said it was going to be difficult the way businesd 1s done 


but he would get it, and that was on Friday and on Monday, 
November the 30th I wrote to ¥ 

Q Are you sure it was the 30th, the 
in any event? 

A It was the following Monday, and I 


30th but I don't know -- but it was the Monday 


giving I wrote to Mr. Lord outlining what had transpired on 
| 


the ABC Vending business as far as their loss was comcerned 


versation of the Friday -- that is a letter confirming our 


s : A A 
conversation. I told him to get a written confirmation from 


either ABC or the representative, Marsh and 
is 
2 letter with a guarantee in it, and I gave him ten days in 


which to obtain the letter for us. 


Q Now, Mr. Dandridge, did you ever meet Mr. Mullins of 


farsh and McLennan who testified earlier or whose nant has been 
aentioned in thishearing? 
A Yes. 

Q When and how? 


A When did I first meet Mr. Mullins -- when I was with 


he Consolidated Mutual Insurance of Brooklyn, New York -- this 


talking about of 


talking@out any Consolidated 


Cosnopolitan of Brooklyn, New York, 
Cosropolitan Mutua: : f Brooklyn, New York, and when 
ith Consolidated Mutual 


Insurance Compan 


Cosmopolitan of C! 


s on two or three occa— 


with our underwriting man, 


our Vice President in charge of under- 


weiss, wno was Senior Vice President 


and to Richerd r was Senior Vice President, he 
would come in an possibility of Consolidated 
writing business : I met him on two or three 


occasions during 


Q Did you have occasion to talk with him while you 


were with Imperial? 


c 


A Yes, I had several conversations with hin on the 
telephone while I was with Imperial and some time in the 
spring of 1964 I talked with him in person here in Washington 
when I was with Imperial. | 

Q What was the occasion for that? 

A On one of the accounts, and I think it probably Ww 
ABC vencineiaccouss Mr. Mullins was anxious to get la check 
in settlement of one of the claims that they had hed and be- 
tween planes and he was at the National Airport he £00k a taxi 
out to our office and we visited for five or ten Seas. he 
N . H 
even held the taxi, talking about the claim and then he went 
on his way and that was up at 408 Wisconsin sqremae); 


Q Did you ever ask Mr. Moore to permit you to go to 


New York and talk personally with the people there concerning 


this matter? 

A Yes, I did. As a matter of fact, at this session I 
had in his office with Mr. Moore either on the Priday after 
Thanksgiving or the Monday after Thanksgiving, we had quite a 
heated discussion about this excess and surplus lines field 


business and we both agreed that it had to be cleaned up, it 


had to be ¢leaned up before the end of December, Decémber the 


2 our projection for 


y 


ated ~ 
reins ° 


«Oo 


~e 


2 end of December, 1964. 


+ hy 
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Wmenty 


nday 


iday or the Ho 


rer on 
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A No, amongst all the other jobs 
including this study that Mr. Raywid was 


company, to improve its position, it was agreed along the line 


in the summer of 1964 that the insurance operation which was 


Imperial Insurance Company and American Homeowners Insurance 


Company did not need tro general managers, ir. Haydon and 
myself, and it was decided during that summer that oe haydon 
should wind up his employment with the company an of 

N = ‘ 
of September, 1964 and that I should continue on and 


would come in and spend more dire activity with 


American Homeowners and he and I together would run! the 


companies. 


WILLIAM E. DANDRIDGE, 
resumed as a witness and was examined and testif 
as follows: 

DIRECT EXAMINATION (Resumed) 
BY MR. KING: i “2 


Q Mr. Dandridge, from your experience in the excess 


lines field, is it abnormal to have a lag between the assump- 


tion of risk and the issuance of the policy? 


A> No, sir. ”: 


dea as to the range of 
H 


on the complications 4nvolved and 


resterday, they are many and 


if while you ‘cing out this additional 


utomobdile field as being 2 special 


there any difference betveen obtaining the 


automobile risk and 


tell us what th 
A 


standard 


“N 


thousands of pol 
business, substandar automosile field, you can develop a. 
i 
pook or a manual of rates that are applicable to this to the 


individual automobile that going, to write. 
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For instance, when a company is entering into or 
is already in the writing of substandard automobile business, 
they ener from previous experience both in their own company 


and other companies that there are going to be literally 
| 


thousands of policies going to be written, as is the! case in 


the Washington and Baltimore area where Imperial was operat— 
ing. ~You start with the basic automobile manual, the 

under which the average automobile policy is written, 

then based upon past history in the field of substa ndard 
automobile business, the type of business, the driver who hes 
had enumerable accidents, traffic violations, unfortunate 
records of non-payment of a premium so they have had cancel- 
lations of policies, ees have youthful operat 

operators under 25 years of-age, they witiene have Jone 
young drivers in their family who are away at college, mean- | 
ing that the car is being driven: more and more by young 
people fast to get home weekends, is one of the things there 
-- because of this vast ASSAEIOREO they start with these 
basic automobile rates and then apply a factor which could be 


it 
25 per cent, 50 per cent, a bundred per cent. 


In other words, substandard automobile policies 
are usually written at anywhere from 25 per cent to two or 
three times the regular Tee for an automobile poltey. But 
because of the eee noes of them, you can convert this 
knowledge into a set of rates which have to be ri1ed sith the 
| 


becomes in the category 
spiting and the issuance 
like any other policy. They can open a 
call for the sub- 
rmine exactly what the rate is going to 
for that policy. All 
tnformation regarding 
xing of vehicle, in the ye 
serial number, the purchase price, 


na then they turn to this manual 


in the catezory of a special 
tn a half hour's time if 
necesséry. 
Q Is it or 
necessary informet 
are in eviden 


A -Is it -- 


Q ' Is it or is it not more difficult? 
A 


For the sub autonobile policy? 


Q No. Is it more difficult to get background informa 
tion, underurtting information, in connection with the polic- 
ies of ABC ane the other excess lines policies than a t would 
be for substandard automobile? 

A Yes, definitely so. 

THE COURT: Background information is n 


as the development of book information? 


THE WITNESS: That is right. 


THE COURT: As a matter of fact, you could antic 


; that 


. | 
ultimately or conceivably there would be a book cevelored 


with respect to those, could we not? 


THE WITNESS: If there were enough firms developed 
in that business. 


THE COURT: Take ABC and Macke, for instance, the 
2a 
two of them, at the rate they are expanding, it is conceiv- 


able if the use of vending machines continues as it has been 
in the past, that ultimately there might be what you call a 


book Sever once that would give some additional information 
‘ 
to an underwriter of these so-called special policies? 


THE WITNESS: That is right. e 


insurance 


Where are you 
as 2 resident insurance agent in the 
as 2 non-resident insur- 
Mew York, and I am licensed as a 
he State of Pennsylvania. 
you testified that. you 
endeavoresc } svat the five per cent puaranteed 


at correct? 


eference to the 


him on the phone after Mr. Moore direct- 


tn writing on the Friday following Thanks- 


iving, November 27th, I think it was, or the 26th, 1964. 


ad he agreed to get it for me. 


Then on the following Monday, the Monday after 
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Thanksgiving, I confirmed this in writing to Mr. Lord giving 


him ten days in which to get the written agreement. 


MR. SMITH: Just a moment. 
MR. KING: I haven't offered it yet. I ant 
identify it. : 
BY wR. KING: 
. Q I show you a letter dated November 30, 1064, 


ed co Mr. Lord of the Harris Underwriters, purportedly 
by you, with carbon copies to Messrs. Moore, Kress and : 
and ask you if that is an accurate photostatic copy of 
letter enaterron sent? 


A Yes, this is the letter. 
NR. KING: Your Honor, I would like to have that 

marked for identification as Defendant's Hext exhibit number. 
THE DEPUTY CLERK: Defendant's Exhibit F marked for 


fdentification. 
o BY MR. KING: 


Q Now, “r. Dandridge, I direct your attention to the 
4 | 


month of. December in 1964 around the middle of December. 
Wil1 you tell us what, if anything, happened at that time? 

A Quite a few things happened in the month of December 
1964. The first thing that comes to my mind is right around 

| 

the middle of December, 4t must have been the lth of December 
because I remenber the 15th was some other episode. On 
December lth Mr. Moore called me into his office. Mind you, 


the entire month of 
relationship with this excess and 
Moore had taken the entire 
giving Fve. 


office on December the th 


svecifically on the 


previously. Ye said why haven't 
g, but he must have asked 


I told him that I had 


tter, and apr ‘¢ hadn't come in. 
So he decided to call hex York City, and he put in 
Don Mullins.who was a vice president 
‘arsh and MeLennan 
New York City, who were the brokerage re- 
“‘presentatives ¢ r Company. 
Mr. Mullins, 7 v4 this point say, has a 
specific job wi ; firm. The job of Mullins 


in 2 large firm nd “cLennan, who have thousands 
é > 


of employees, is very specific in his application of his 


“N 
knowledge of the business. His job is to find a market, and 
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the term "market" in this case means an insurance company 


with whom to place an account with who will write the policy 
for his cilient. ° : 

. Now, Mr. Mullins hes no direct contact normally 
with the selling of the policies. That is done dy the part- 
ners, members of the firm of Marsh and McLennan, and by the 
account executives that they have who are real estate sales- 


men. So they go out and call on the firms such as ABC 


Vending and get the ABC Vending authorization for their 
S | 


office, Marsh and McLennan's office, to handle thein dnsurence. 
The partner or the acéount executive, who I can 


use the term "“salesman",turns this over to “r. Yull-ns, who's 


only job is to find a place to -- 


<a THE COURT: Do you know this of your ovn personal 


knowledge? 


a 


THE WITNESS: Yes, Ido. | = | 


THE COURT: Were you associated with Narsh and Me- 
- Clennan? a 
| PHE WITNESS: No, sir. 
BY MR. KING: 
Well, directing your attention specifically to 
what happened at that meeting, Mr. Dandridge -- 3 
A At this meeting with Mr. Moore? 


Q Yes. 


77> 


he was going to call “r. “ulle-ns in New 


e this agreement as far 


as the guarante 
Q Did he do so in 
A Yes, he 
Did you 
On, yes. 
From both 


£ our office a microphone which could 


v-, 


~- 


be. hooked ‘ : so if you wanted a conference 
telephone 1) ¥ the office could hear what was 


lephone conversation. 


e test of your recollection, what was that 


convers2tion? 

A : : 2 details of how Mr. Moore 

Sntroduced rinse : C f > “rp. Mullins, but he asked 
¢ 


him a specific question, “Do you have a puaranteed agreement 
S - 


with our company 2s to the premium or the underwriting profit 


~ fo be made on this 


a 


Q What was 


Mr. Mullins said, ” “not know anything, about 


i 
Then what happened? 


I guess Mr. Moore was vind of flabergasted at this 
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point and he turned to me and asked me whet I 
ft. 5 


Was this after the patleenone conversation? 


“a 


A The conversation 4s still on. Mr. Moore — 
on the other end of the telephone and is still in 
office speaker telephone, and I said let me talk to ae 
‘said to Mr. Moore, let me talk to My, Mullins. 
“the telephone and said, “Don, I thought that I ned this erree- 
_ment specifically with you, but it must “have been with anot 


gentlemen, someone else in your office. And he said, 30 


-# 


> 


know nothing about that." 


ee i 
Q Then what happeneé?, Was that alk that happenet at 


that particular conference? 


. | 
MR. SMITH: I'm sorry, Your Eonor. Can TI estadlish 


“XN 
what date this was? 


” 
| 


THE COURT: 

BY MR. KING: 

Q Now, is that all that happened at the Decenber 4th 
meeting? 

A That is all that I can recall of any seporeenicee 

Q Now, what happened after that? : 

A I do not know whether or not I was still in Mr. 
Moore's office later that same “ON December 14th, or not. 


But I found out later on that he decided that he should have, 


a conference in our office of everybody involved in the ABC : 


? 
called Mr. Mullins back 
been the same hook-up, I 


if he would come 


George Leiste of the Leiste 
termediary in our transactions with 
e also asked Mr. Lord of Harris 

conference in our office which 


December 15th. 


the conference actually hele on December 15th? 


s what happened at that con- 


conference besides the 


1 aman that I had been 


« ? 
telking with on the phone, Mr. Pitzpetrick, an associate. 


penalf of Imperial Insurance? 
Imperial Insuran s Mr. Moore, I believe 


Mr. Martins, Mr. Haydon, Mr. Kress. I think "r. Miller, who 


© 


wes our claim manager, at the time was also present. 


_Q That is the gentleman who has heretofor testified -- 


trike that. You don't know. 


“A I don't know. 


Anybody else 
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A At this time, Mr. Raywid, whom I mentioned earlier 


as being this consultant working with us, was still around 
: | 


the office but I can't say positively whether he was in on 


this conference. i 


en 


Q All right. Now, what happened at the conference, 


to the best of your recollection? : 


A The conference was pretty large. There must have 


Deen twelve or thirteen gentlemen at this conference seated 
* 


aroung the conference tahle. Mr. Moore sat at the head of 


wee 


the table and the Marsh and MeClennan gentienen -- 
“KH 

Q My question is what happened, to the best of your 
recollection? 

A . The @iscussion dealt specifically again with this 
ABC: Vending Corporation account. 

Q Vhat was said, Conte best of your recollection? 

A To the best of my recollection, Mr. meee eene 
directly to the point, aance he was conducting the heet ine. 
and again asked Mr. sullins alre oatye was true that we had a 
five percent guaranteed underwriting agreement on this ABC 
Vending, Company. 

Q What did he say? 

A He said, no, we did not haye a five percent guaran~ 


< 
tee. ¥ 


Did anybody else say anything? 


anything else at all 


No one 


same question of either Mr. 


ae 


. ? 
of your recollection? 


e best of my recollection; he cid not ask the 


your recollection, did 


self say anything after 


“i> 


week 


both 


they arding the ABC Vending, 


11, but during the conver~ 


difficult that meeting, we 
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MR. KING: Very well. 
MR. SMITH: I don't nap 
TEE: COURT: Well-, Ido. 
BY MR. KING: 
Q Did they say why they haén't 
meeting? 


MR. KING: That is. not hearsay, I.believe, Your 


BY MR. KING: 
Do you know? 
A Yes. In these telephone conversations they did 


me why they didn't say anything at the meeting. 


~ Q What did they say? 
eA They said that they probably felt the aaa as I 
They were sitting there in an open meeting with customers 
theirs, meaning the two men from Marsh and eacensene and 
they did not see any point in starting a rubarbd in front of 
the customers and disputing what might have been nee at an 


open meeting. 


Q Now, tr. Dandridge, after this last meeting which 


you indicated was around December 15th, did you make any 


further effort to get the oral agreement reduced to writing? 
* A After this December 15th? 


Q Yes. ' 


ity to @o anythine after 


Q Nox, @3 h m. me when you tendered your 
resignation to 
A Yes, 


Q hen ( resignation become effective? 


A 2% my resignation on Decen r 18, 1964, to 


become efte n “March 31, 1965. 


your resignation became effective, what 
the representatives of Imperial 
way of compens tion? 


% 


handled the request of change in my 


month of January » which 
and also gave-me the use of a 
company cer for nO? uary to assist me in trying, 
‘to obtai 
MR, KING: Now, if Your Honor will pardon me a 


moment, I em alrost through. 


aid you at any time get in any 
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way any money from any of the agents or brokers involved in 


these excess lines risks or from the clients themselves which 
you kept? 

A No, sir. 

Q Did you turn over to the company all of the joney 
that you received as a result of these excess lines policies? 


A Yes, sir. 


Q Some of that money was paid direct, was it) not, and 


is through you? Let me ask you this question. 
-MR. SMITH: It is a leading question. 
THE COURT: He can answer if he knows whether or 
i 
‘not there were any premiums collected and how they vere col- 
rected and to whom they came in the company. 
BY MR. KING i 
Q Did you personally receive’ all of the preniuns th 
~ were received by the company? | 
A I did not receive any of the premiums, and I’can 
recall one check that was sent by the Pe Harris Under- 
writers, and I don't know whether it was their check or a 
Marsh and McClennan check or ABC Tenis eheck, which ee 
sent to the Imperial Insurance Company to my attention since 
I was the one handling the account, and that was immediately 


turned over to our accounting department? 


Q By you? 


“yr. Dandridge, tQ the 
Insurance Company in 
connection with the hand : ABC and Unit shops risks 
ané esk you if in your Jucgment the am f that expense 


~ 4s excessive or not? y you I show you 


Gefencant’s : nd.5, ¥ : expense for 


involved direct with the Claim depart- 


would not be unusual in the 


have, Your 


CROSS-EXAMINATION 


let's go first to this telephon 
conversation. : s Mr. Moore’s office, not your office, 
692 was it not, 
A 
Q t 1g speaker phone in? 

conversatio 
4s correct. 

Mr. Moore's office. 


That ig Mr. Moore's office, not your office, sir? 


. 


That's right. 


You referred to %:a"our office.” 
| 


Now when that speaker phone system was set up and 


Mr. Moore called Mr., Mullins in New Yorx -- you had itold him 


just a few weeks prior to that that you had, you hed told 


-Mr. Moore and Mr. Kress, as a matter of fact, just a fev 


4 
weeks prior to that you had the five percent profit | guarantee 


agreement on the ABC Vending Company risk with your good 
friend, Mr. Don Mullins,had you not, sin? ' 


A That's right. 


Q I thought you testified earlier or yesterday 


you had this agreement with Mr. Lord. 


A Well, the agreement was with Mr. Lord. 
Q Well, it can't be with both, sir. : 
THE COURT: Don't argue with the witness. 
Ask your questions and the witness will respond. | 
BY NR. SMITH: 
Was:it with Mr. Lord or was it with Mr. Mullins? 
It was with both. | 
It was with both? 
A Yes, sir. 
Q In your twenty-six years of experience, at the 


time you were with Imperial Insurance Company, you aidn't 


feel it. was necessary to get that agreement in writing, sir? 


~ 


Q I believe you hat not only did you 


‘have the fiv : agreement on the ABC 
Vending Company 7 you had this agreement on all of 


these exces : lines risks? H 
—_ 
A i That was our contractual agreement. 


Q Your contractual agreement? 
Our verb2l contractual agreement. 
Q Well, if you had ea five percent profit guarantee 


agreement on all of these risks, they wouldn’t even be excess 


A Excess and surplus lines risks. 


i} Do you mean to tell me tha “4f you were guaranteed 


~ 


@ profit by every one of these companies on these risks, that 


this woule not take it out of the realm of excess and surplus 


lines risks? 


A I did not say on everyone of the risks, “r. Smith. 


I said on the book of business that Harris Underwriters was 


“XN 
going to give us, the *609,000, we were to make a five percent 


underwriting profit. This doesn't mean that each individual 


risk is going to give us ) ad five percent underwriting 
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profit. This is on the whole book of. business. This is the 
whole theory of insurance. You deal with a multitude of 


items, not with one item of insurance. 4 


ESa (a) How would you know if you didn't have it in writing 


.which risk it applied on and it didn't? 


A I didn't care. I was only concerned -- 


Q You didn't care? 


A I was only concerned with the overall package of 


‘“ . 
business. 


~* 


= AG King was showing you this letter that you wrote 
to Mr. Lord, was he not? What is the date of that letter, 
_ gir? | 
A November. 30, 1954. 


Q That was after the Thanksgiving Eve date when Mr. 


Moore was questioning you about these risks, was it not, sir? 


A That is right. 4 


*_* * 
Q Now, Mr. Dandridge, you wrote this letter to Mr. 
Lord on Noverter 30, 1964, did you not, sir? 


A That's right. 


meeting with 
i 
Mr. Moore, 


* 


Q There was meeting held in Mr. Moore's office, 


was there nov? : aid you ever receive an answer 


? 
answer to this letter at 


Are you se : hat e company received such 


I never received a 
way have received something later on 
after the < unt taken out of my hands, but not while J 


was there. 


Q Now, after this letter was written by you, there 


came a time on Decenber 14, 1964, a couple of weeks after 
that, was there not, sir, that Mr. Moore brought you into tae 
office and called Mr. Mullins on the telephone in New York | 
City? 


A Right. 
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Q Why would Mr. Moore telephone New York City and ask 
Mr. Mullins about the 5 percent profit guaranteed agreement 
4f you had told him that you had 4t with Mr. Lord? 


A You would have to ask Mr. Moore why he did it. 


I don't know. 


Q He has already testified in this case. 


Now, Mr. Dandridge, were you present at a meeting 
the next day in the offices of Imperial Insurance Coorenee 
December 15, 1964, which Mr. Moore called of all of the agents 
and brokers involved on the ABC Vending Company risk? 

A a Yes, I was. | 

Q Did not Mr. Moore go around the room and ask each 
and every one of thase brokers and agents, not only Hr. 
‘Mullins, but Mr. Leiste and Mr. Lord, as well, if they had 2 


‘ 


5 percent guaranteed profit agreement with you, sir? 
| 
A Not to my recollection, sir. 


Q He didn't ask anybody but Mr. Mullins; is that 


your testimony? ‘ 


A And perhaps Mr. Fitzpatrick who worked with Mr. 
| 
Mullins at the time. 


Q He brought all these gentlemen -- Excuse me, sir. 
A He asked a blanket question to everybody in the 

\ 

room if they had any knowledge of a 5 percent guaranteed 


oo 


‘agreement on the ABC Vending Company. “Phis is my recollection. 
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tt ask each -- 


that question three 


SMITH : 
fr, Dandridge, did anybody at that meeting 
r. Lord, a 5 percent profit 


rete 


to Go it, sir? 

& 3 } rou so, yes. 

Q Nov, Mr.Da SZ you testified earlier that after 
this meeting, you wantec an opportunity to go up to New York 
to still get this agreement in writing. Who would you have 
gone to see afver ell of these other gentlemen were there 
and didn't speak up in your pehalf about the agreement? 

A I don't recall testifying to that. I never said 
anything about goin o New York to get this agreement on the 
AEC Vending in writing. I don't recall as I ever had an 

even to say that. I said that after the session 
ekth, pefore Thanksgiving, I requested of Mr. 


Moore in the presence of Mr. Martens and Mr. Kress the 


privilege of being relieved of my normal duties in the office 


‘“ 
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and concentrating for a week or ten days by going to Annapolis 


Pa 


and New York and getting thé details on the entire excess and 


surplus business squared away. Never on the ABC; that was 


only a part of the whole package. 


Q Well, sir, if you hadn't gotten all of that informe- 


tion squared away Curing practically a year and @ hdif, how 
were you going to be able to do it in a couple of weeks? 
Teh Just exactly, I would do in a couple of Babs what 
I had not been able to do in a whole year or a year and a 


half, -- 


Q I see. 


A -- by concentrated effort. As I said earlier -- 


Q You did not ask for a leave of absence in December 


to go to New York or to any place else in order to get -- 


in December or 1964, sir? 


A If I recall, sir, it was right after this ‘session 
with Mr. Moore, around Thanksgiving of 1964, During the month 
of December I was not even given an opportunity to dot a "t" 
or cross an "i" on this business except for this meeting on 
December 14th and this telephone conversation of December 
14th and the meeting of December 15th. rae 

a 
Q But you testified earlier, did you not, I believe 


4t was yesterday, that when Mr. Moore came in and got the 


handwritten lists from you and efter you turned over all of 


_ 


He didn't ask each -- 

THE COURT: He has answered that question three 

BY MR. SMITH: 

Now, Mr. Dandridge, did anybogy at that meeting 
admit that they had, including Mr. Lord, a 5 percent profit 
guaranteed agreenent with you, sir? : 


A At this meeting? 


+ 


Q Yés. 
A 


No. 
Wasn't that the time to do Bt) Sues, 

& I would have thought so, yes. 

Q Now, Mr.Dandricge, you testified earlier that after 
this meeting, you wanted an opportunity to go up to New York 
to still get this agreement in writing. Who would you have 
gone to see after all of these other gentlemen were there 
and didn't speak up in your pehalf about the agreement? 

A I don't recall testifying to that. I never said 
anything about going to New York to get this agreement on the 
ABC Vending in writing. I don't recall as I ever had an 
opportunity even to sey that. I said that after the session 
on November 24th, pefore Thanksgiving, I requested of Mr. 


Moore in the presence of Mr. Martens and Mr. Kress the 


privilege of being relieved of my normal duties in thr: office 
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‘ 
and concentrating for a week or ten days by going to: Annapolis 


Zz 


and New York and getting thé details on the entire excess and 
- surplus business squared away. Never, on’ the ABC; that was 
only a part of cnelaiore package. 

Q Well, sir, if you hadn't gotten all of that Snecans 
tion squared away Curing practically a year and 2 hdif, how 


were you going to be able to do it in a couple of weeks? 
cael Just exactly, I would do in a couple of weeks what 
I had not been able to do in a whole year or 2 year and a 
half, me : 
Q I see. 
A -- by concentrated effort. As I said earlier -- 
Q You did not ask for a leave of Bpeence in December 
to go to New York or to any place else in order to get -- 
in December or 1964, sir? | 
A If I recall, sir, it was right after this isession 
\ 
with Mr. Moore, around Thanksgiving of 1964. During the month 
of December I was not even given an opportunity to dot a “+" 


or cross an "i" on this business except for this meeting on 


December 14th and this telephone conversation of December 
| . 
Q But you testified earlier, did you not, I believe 


14th and the meeting of December 15th. 


{t was yesterday, that when Mr. Moore came in and got the 


’ handwritten lists from you and efter you turned over all of 


yourself, yesterday that at a 

1953, that it was agreed by every-~ 
Martens, Mr. Haydon, Mr. Moore, 
on September 30, 1953, that the company 


surplus lines business? 


I 
You just answer the question, sir. 
No, we @id not have a meeting on September 30th. 
You cid not testify that on September 30th it was 


agreeé by everyone, 1963, that you were not going to write 


- 2 
any more excess anc surpl lines risxs? You didn't testify 


ring the month of September, 
er, we had a meeting, shortly 
after we received this report regarding the Harris Underwriters 
*Q dust 2 moment. All right. Go ahead. 
A- And at that meeting, which was some time in the 
middle of September, it was agreed that .we would not continue 
writing any more excess and gurplus lines business on or after 


September 30th cf that month, September 30th, 1963. However, 
7 
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it was also agreed 2t tnat meeting that we would continue on 


those risks, those accounts, that we had already conmitted — 


ourselves to. 


Q yonusey this was around the middle of Septenter, 
‘1963? | | 

A Yes, around that. 

Q That's even better. 

Now, this is your handwritten list, is it not, sir, 

that you prepared at Mr. Moore's request? 

A That is the list that I started to prepare before 
he took it away from me; yes, sir. | 

Q We will get to that in a moment. 
8 You testified you started to prepare that. Now, on 


that list you have a certain number or excess and surplus 


lines risks, certainly one of the is Unishops, is it snot, sir? 


A (That's right. 


@ Now, I show you the Unishops policy. Who. signed 


that policy, sir? 


= \ 


A I did. : NS 


'Q What is the date, what is the crrecthxe aste of that 


policy as shown on the, policy? anes 


AN 
i 


A October 15, 1963. 


Q That was after the middle of September 1963, 


wasn't it, sir? 


the policy was after September 


that policy? 


Mrs. Leonard issued it 


nowhere on here. Your 


{ 


the officer of the company. 


Mrs. Leonare is the polity-issuing, in charge of policy typ- 


I do not type policies. 
of fact, you had that policy sent over to 


for preparation, didn't you, sir? That 


the Imperial Insurance Company? 


ndeririters to be prepared. 

Q Ana in point of fact, sir, the effective bate of 
thatopolicy was 2» It was August 1, 1963, 
wasn't: it, sir? 

A I see October 15, 1 


Q I show you, sir, an snvoice from Harris Underwriters 


showing Imperta Conpany was committed on that risk 
as of August 1, 1963, nishops risk. You just didn't 


even know about it, did you, sir? 


ry 


A I do not know anything about this. I did not knof; 
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that Imperial was committed on the risk as of August lst. 
‘ : i 


The document here says Imperial was committed on the risk as 


- of October 15, 1963. 
Q Your agent that you orally appointed, Harris Unde: 


- ee 


writers, their invoice shows that it was committed on August 
1, 1963. Do you have any reason to doubt their veracity? 


A I am not doubting the egent. He does not say in here 
. 


- ? 


“that the Imperial is committed on the risk. What he shows 
here, as I look at it, is that he is billing some premium to 
Leiste Associates and he is saying Imperial Insurance by name. 
This doesjtt mean that Sepertas-tis committed on the risk. 

This is the policy right here and it says Cncoper 1sth. 

Q And Mr. Leiste is wrong then when he says here, 
"In the second.place, — only had 50 percent of the liabil- 
A4ty from August 1, 1963 to October 15, 1965”. This 1s the 
\ 


letter to Mr. Moore from Mr. Leiste, another one of the 


gentlemen that was in the picture for you. 


A I don't know anything about his negotiations with 


Lord, Mr. Leiste. 


s 
Q But in point of fact, no matter how you look at it, 
this policy was effective, according to you, October 15, 1963? 
; | 
A Right. 


Q And it was an-excess arid surplus lines risk, was 


4t not, sir? 
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Yes. In the category of excess and surplus lines 


vou testified earlier that it was agreed by 


you were not to commit the company after 


Trait is exactly right. 


ed 


1 3 Sd Q I show you the Delancey Bargain Stores policy. Did 


you not sign “rit, sir? 


Yes, sir. 


_ - - 


Nox, wnat is thé effective date of that policy, sir? 


6, 1953. 3 
you have the policy issued, sir? 
I have the policy issued? 


the issuance date of the policy 3s signed 


; 4s signed by me. The policy was issued 


according to this, on November 
Go 


Q The effective date there of November 6, 1963, that 
45 well after the middle of Septenber, 1963, is it not, sir? 
A Yes, it is. pe. policy was part of the Bordercau 


or the package policy we took from the Cosmpolitan Insurance 


Company. 
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Q Oh; that was part of the Bordereau? 


A That is right. 
Q: Now, on the Bordereau, you have that listed 
separately here, don't you, do you not, sir? You have this 


Cosmopolitan Bordereau and you say here 25 individual risks 


we 


‘on your handwritten lists. Yasterday you testified | it was 


21. 


A 25. It has been five years. I don't renen ber all 


the details. 

Q ~ You had this before: you, didn't you, sir? 

A I didn't glance at it. I'm sorry. 

Q You have here 25 individual . risks on the East Coast. 
That is all it says. That was a different scat entirely 
than the ABC, Unishops, or Delancey Bargain Stores, was bike 
not, sir? i 

A In what way do you mean different? 

Q They were @ifferent risks entirely, ‘weren't they? 
This was a separate risk; this has nothing to do with any 
Bordereau, does it, sir? 

On That was a part, 2 as I now know, was a part of the 
Bordereau. | ; - i 
qa Tie That was a part of the Bordereau. Was the Unishops 
part of the Bordereau? 


A No. 


you an hour or tw 
A He gave ae 
Eve until he came in 


5:30. 


testified that he was'‘only able 
risks, and he testified trat the 
Were there, in 


as you have noted down;here, or 


petter, but you must 
ugh a traumatic experience with 
fternoon and he had given me 


So I was 


rae) 


or two to do this? 


u to prepare this list, tnforma- 


wanted, and he only gave 


from 2:00 or 3:00 o'clock 6n Thanksgiving 
and took it away from me around 5:00 or 
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Q Mr. Haydon has testified he was only able tio find 


12 of these risks. What happened to the premiums on all of 


the other 12 minus 25, which would be 13 risks, that you 


have listed there, what happened to the premiums? 


A I don't know, I didn't have anything to go with 


them when Mr. Haydon was in the picture. 


; < I am talking about what happened to them all up to 


that Sointe sir? 
A - We had not collected any premiun on the Bordereau, 


Q You had not collected any premium on the Borderau? 


No. > 


ie 
Despite the fact that ney, were committed back in 


-. Phat's right. 
Q And we are talking now about November 25, 1964? 
“A Yes, sir. We had not issued the Bordereau policy 
as "far as issuing an invoice on it. 


Q As a matter of fact, Mr. Der: you didn't have 


any oe issued on any of these risks shown here prenered 


by Mr. Lorash, the chief ecoencente 


. 


MR. KING: Your Honor, may we have the _exiitbit 


number for the record. 
MR. SMITH: No. 33. This is Plaintiff's Exhibit 


No. 33. It is signed by Mr. Harold Lorash on April 15, 1965, 
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and he testifiec that he Gevelopsed this tnformation from your 
Haycon's files that he developed 


716 


re any of these policies, you don't 
: any single one of these risks, did 
it. 


excluding the ABC, Unishops and 


Yes, that is right. 
Ana yet one of these risks goes all the way back to 
What is the question that you are 
asking of the 
MR. S! I am asking him if one of those risks 


gid not go beck all the way to 1963. 


THE WITNESS: You are asking me that question? 


SMITH: Yes, sir. 
THE WITNESS: I see one listed on here as May 8, 
"1963, yes- 
BY MR. SMITH: 


Q Which risk was that, sir? 


A Shown here as D & R Salvage. 
‘Q There were two of them that:‘you committed the com- 
pany on in June of 1953,were there not, sir? 
A&A. IZ see on here Modernage Photo in -- No. That is 


June of '63. I see on here a Cookie's Restaurant, June 20, 


63. 


Q In point of fact, Modernage Photo was reniewed by 


you, was it not, mee in June, 1954 for another year tern? 
A I don't know whether it was renewed by mee but ac- 
cording to this list, it was renewed by the company: in June 
- of "64, yes. } 
Q Sir, all of these risks were committed through Harris 


Underwriters, your .ofally appointed agent; is that not so, 


-- 


sir? = i - ks 

A That is right. 

Q You never had the appointment of Harris Underwriters 
mannan as an agent to writing at all,, did you, sir?” 

A I neverkand a chance to because we decided oa 
terminate him before we actually were getting potas with him. 


Any time you -- May I answer this, Your Honor? 


Q Certainly. 
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appoint an agency, your ultimate 


intention is, : > enter into a written agreement 


> . 


with hin. 
Q Your ultimace ntention? 


A Your ultimate tntention, of course, 4s to have a 


written agreement with f However, many times you will 


+ 


aecice to s usiness with an agent orally. Now, mind you, 


y 


we decided to do this, as I say, it seemed to me, early in 


+ the witness finish the answer to 


the 


THE WITNESS: During that summer, of course, we 
were working closely with Harris Unc “yriters on other 


matters. In September we decided to discontinue nud get out 


3 


ve 3 ? 
of the excess and surplus lines business. We had not as yet 


had tine to enter into an agency agreement with Lord. 

Also, I wanted to take my time in giving him a 
written agreement. We wanted to maintain control of the 
accounts in our oun office by Pees personally on the Celie 
phone, having him call me, as compared to an agency bgreement. 

BY MR. SMITH: 


Q You keep saying "wo", sir. Are you suggesting 


that somebody else condoned the oral appointment of an agent 
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in the company other than yourself? 


A I was the company, ir. Smith. | 
when I use the term "we", I will be wilting to ve 
corrected on this. ; eae . ‘ 

Q I would prefer that you use your own personal’ 
pronoun when you are speaking of anything you did, ei r, so we 
ee ae confusion here today. 

A All right. I as representative of the a Is 
that all right? Now, what is your question? aE have forgotten. 

Q Your orally appointed Mr. A. Emory Lord and Harris 


‘Underwriters, did you not? 


Yes, sir. 


A 
Q It was you alone who did that, sir? 
A 


It was I abone who made the appointment, yes. 

Q In ree you were responsible for making written 
Raa contracts with at least 54 other agencies, were you not, 
sir? ‘This was the only Beency contract you never had reduced 
to writing, is that correct, sir? 

A I don't know, sir. I don't recall. It has been a 


long time. Most of them were in writing. Now, whether this 


was the only one or not, I do not recall. 


se & | 


Q Now, aa I show you what is Plaintiff's Exhibit No. 
7 which is the ABC Vending ane policy as it was ieencee 


What is the effective date as shown on that policy, sir, 


that policy? 


al 


gated from September 30, 


ypist put on the 


eonard on April 


- 
uv 


e, that is after the 


Is this 


» 
rs] 
= 
2) 
ot 
G 
eS) 
» 
d 
re) 
3 
On 
” 
» 
ov 
at 
a 
et 
et 
w 
4 


te of Septender 


midd 


“5 
=P 


or su 


excess 
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o more, that it was agreed 
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nese excess risks were to be 


eting in the middle of 


was decided that we should not 


We further 


her new business from the 


that we also agreed to continue 
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Q Well, you hadn't previously committed the company on 


the ABC Vending Company risk? 
A I had apparently agreed with Mr. Lord we would 
‘write the ABC Vending Company when it came up to be iplaced es 
of September 30, 1963. 
“@ You had apparently agreed with Mr. Lord. You aon't 
“even Know one way or the other? Sf | 

A At this Bite date, I don't. I know for a fact 
don't Be things unless there is logic for it. and if I 
a policy as of September 30, 1963, I would not accept a 
like this, I would not Secor the fact of a man calling ma 
September 30, 1963, ordering a policy covering 2 risk that 

_then knew as he explained it of ‘this magnitude. So I must have 
known about it some time in early September or maybe in August 
when we gave the commitment that we would write it as of the 
September 30th date. 

Q Now, I believe you still have up there thie spread 
sheet that Mr. Lorash prepared from your own papers, from Mr. 
Haydon's papers, all of the other risks that you committed the 
company on through Harris Underwriters in addition to the ABC 


Vending Company risk, the Unishops risk and the Delencey 


Bargain Stores risks. Now, are these the correct terms? 


MR. KING: Could we have the exhibit identified by 


number, Mr. Smith. 


“N 
I'm sorry. 
BY MR. SMITE: 
terms on sir? They were 
cn papers. 
from my papers, or some ube 
papers meon > they must be correct. TI can't 
recall 
Q Nox, as a matter of fact, 2 great many of these 
~- let's see -- are committed after the date of 


19632 We have here, for instance, the 


t 
committed on October 20, 1964, by you, 


I know nothing at all about that. 
ing about that? 
he No. 
Q Now, we have here the, well, the Unishops we have 
already covered. 

THE COURT: I suggest that you give the list to the 
witness and as% the witness if there is any risk on that list 
that he had anything to do with after September 30th. 

MR. SMITH: I think I can mae 4t a different 
way, Your Honor, if I may- 


BY MR. SMITH: 
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Q Taking your own handwritten list that you, say you 
prepared partially, the Modern Age risk, that was committed 
by you in June of 1963 and renewed in June 1964; mae it not, 
sir? 

A Well, I see here it was committed on June ith of 
1963. -I don't know, I can't tell from here whether it was 
“penewed in June of '64 or not. 

Q It shows that on this list, does it not, sir? 

A | Yes, it does. 

Q And Aen tes handwritten list, next on your 
handwritten list, the Times Square Store Corporation,’ that is 
“right on your list, isn't it, sir, as an excess and surplus 

lines risk? 
A That is right. an i 


Q What was the beginning term on that risk, sir? 


A June 26, 1964. 


“ek 


Q@ Now, I believe you testified yesterday that Mr. Moore 


asked you to prepare your Nancomaitten list here that you have 
4n front of you and that you were never permitted to finish 
es list.. Is that correct, sir? 

A That is right. . 

Q Did you make any notation to that effect on here? 

A Holy moses, the day he came into my office I didn't 


cas 
have a chance to do anything. He just came in and said "give 


I will take that." No, I 
that. I didn't anticipate that 
was going to non ae 

Mr. Moore allowed you to go rignt 


date of November 25, Thanksgiv- 
> & 


I don't know x . Why shouldn't he? 
I was still hi 
e inconsistent, Mr. Dandridge, to 
your list that Mr. Moore obviously 
to prepare it, and then to 


let you go right on about 


ng unusual about it at the time. I 
was fed up with the problems that he was 
and surplus lines business and was 
going to take it over himself. Nothing at all was said about 


y regular duties of running the rest of the compan which was 
my & z pany 


“ 


90 percent of my workloac. 


As a matter of fact, Mr. Moore sent me to Baltimore 
on several occasions during December on some other problems 


that we had regarding other ms of our business. 


Q Did you know that you had comritte the company on 1,090 


locations on the ARC Verding Company 


257 
A No, I cannot say we mew that we nad 1,090 locations, 
That was one of the many complexities of this excess end surplus line. 


i 


I kmew that we were committing the corpany on a large risk with 


hundreds of locations. But, when we got the information as to! 
> ‘ b 


when we were committed on the 1,090, I don't mow. 
Q Now, sir. I don't went to interrupt jou, but you dic 
twett, You mean when you got the information, don't you? 


A I, yes. I an sorry. 


x«* * 


Q he ABC Vending Corpany was in point of fact covered 


for $50,000 per location, were they not, sir? 


A Up to a maximm of $50,000 per location. 


** x 


Leona thet you had a five 


ee 


Verdting Company? 


at =e 
percent Suara yess 
t 2 


A res, Sh 


wor 
wuv= 


in the decisions was 


~ oo 


2n77 “ 
tell both 


Coe SU ee 


A Yes, sir. | 

Q Did you mention anything et that time anything about 
Mr. Lord ~— having the agreement with Mr. Lord? | 

A At that tire? 

Q Yes, sir. 

A I don't recall. The agreement was with Mr. Lord. 


Q Your agreement was with Mr. Lordj, but you told itr. dress 
and Mr. Moore that you had the agreement with Mr. Mullins. Is that 
your testimony? . | 
A Mr. Mullins was involved on the specific risk.that ve 


are talicing about, ABC Vending. When we talk ebout this excess and 
surplus line of business, we are talking about a block — a large muber 
of policies under one package end my agreement cn the entire 

| 


" program, the excess and surplus line of business was with Harnis 


Underwriters, with Mr. lord: And, we are talking about en 


expected annual incone — expected annual premium income of about 


$600,000. ; | 

It was not until sometime later that the A5C Vendirig. 
Company became the nost important of this whole package. : 
oe That was a rather important agreement then, wasn't it, 


Yes, sir. 


And, you didn't have that reduced to writing at all? 

A No. | 

Q You took Mr. Lord's word that he would somehow or other agree 
to this verbal agreement? hace 

A Yes. 
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BY MR. SMITH: 


Q Does it not show on there, sir, that a Cons 
was given you by Mr. Kress? : 

A It shows that a copy was made for me, but I do 
not recall: receiving the actual report. I don't | 
dispute seeing the report, but I don't recall having 
been given a copy. | 

Q At the time that Mr. Kress oe consulting with 
you, did you tell Mr. Kress that the ABC Vending Company 
risk and Unishops risk, which I believe you testified 
to ‘yesterday are the only two excess and surplus lines risk, 


referred to in the report -- did you tell Mr. Kress that 


those two risks were in fact excess and surplus lines 
A i 


risk? 

A decieuaticimenwesnensee : 

Q At the time that he zas Sonsusetne with is in 
October of 1964? yes 

A I don't know whether I told him at that time. 
But, as you said a little while ago, everybody of an 
administrative nature who was tesponsible in the woncne 
interest, Mrs. Leonard, Mr. Larash,Mr. Kress, Mr. Nirtens, 
Mr. Moore, Mr. Haydon, mew that these lines were excess and 
and surplus business. 


Q@ I said nothing of the kind, sir? 


A .I didn't say you said it. I said that. - 


Ally at that time -- 


re 


Unisnops we 


Pad 
UV 


+ 
ver 


ey 


2 
- 


" 
9 


ested. in was the 


these 


+ 
7] 


hin the 


old 


says at the top 


+ 


at 
ae 


excess and surplus lines -- 


i 


Now, in point of fact, 


h pu about all of the 


reserves in the 


! 


re some 


re wW 


point of fact, the 


e due on these other acgess 


wer 


you had put on the books 
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Q And, yet according to your own list, sir -- 


your own handwritten list, a numter if not the major! ity 


of these lists go back to 1963, is chats correct? 

A No policies had been issued. You cannot aoe 
premiums on the booxs until you actually have a policy so you 
know. what Chelenenien is going to be to put on the b books. 


Q You can't put the premium on the books unis 


‘N 


you have a policy, sir? 


A Not normally speaking, yen cannot, no. It 


so happened that we did in ABC Vending. The reason; we 
| 
did it in ABC Vending was because it was a sizable risk. 
* ok 4 


Q Are you aware of the fact thd the company got a 


judgment against Mr. Lord for the balance of the 


premiums -- a personal judgment against Mr. Lord? | 
| 
v 


A I know it today, yes. 
Q And, not just against -- they also got a -- 


are you also aware of the fact that the company got a 


judgment against Harris Underwriters for the balance 


of the premiums.. 
A I don't know. I know there is a judgment 


outstanding. Who it is against, I do not know. 


Q Are you aware of the fact that the company 


has been unable to collect anything from Harris Underwriters 


on that judgment or Mr. A. i‘Emory Lord personally. 
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A They could, yes, sir,,which is what happened 
here. It is not unusual. It is not done every day, but 
it is not unusual. | 
Q ‘You in point of fact, had no policie 
on any of these risks, dic you sir, except A3BG Unishops anc 
Delancey Bargain Stores, is that correct? 


A Yes. 


x~* * 


———— 


Q Plaintiff's Exhibit Number 19, which is the 
Delancey Bargain Store risk -- would you refresh your 
memory as to when ehasupomtey was issued? 

A Issued? : 

.Q Yes, sir. 

A. November 10th, 1964. 

Q Which effective date, sir? 

A November 6, 1963. 


Q Did you not -- the day after you had that 


policy issued, have 2 loss claim presented to Mr. 


Gwinn Miller dated July -- a loss which had occurred in 


July of '64 for payment by the company. 
; A I know there was 2 loss paid. I don't nenenber 
thé date on it. | 

Q Would this refresh your memory, sir? This is 
plaintiff's Exhibit Number 20 which is a proof of loss 


‘cladim on the Delancey Bargain Store. What is the 


266 
the occurrence of the loss? 
Iam looking for. The date of 
9, 1964. 
Q Did you ever receive or did you ever collect 


a premium got collected on that policy 
| ¢ 
I don't think any premiums are paid on any of 
these policies, except ABC and Unishops. When I was with 
the company, sium h paid on this policy. 
This coesn't mean anything. 
Q This goesn't mean anything. The policy effective 

date if November, 1963 and issued on Novexber, 1964, and 
@ year later.a loss claim is presented the nexe day 
by your, sir. 


A You say 2 loss claim is presented by me. Wheat do 


you mean oy that? . 


Q Did you not present this loss claim to Mr. 


a 


‘Gwinn Miller for payment, sir? 
ook What do you mean by present? 
Q Did you not present this. I can't make it any 


clearer. Did you not present this loss claim from Delancey 


‘Bargain Stores to Mr. Gwinn Miller for payment? 


moi ‘I turned it over to Mr. Miller, having been 


sent to me by someone élse, I assume. I don't present claims 
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Q Is there any time stamp on that loss elein, sir -- 

company time stamp showing that it came through the regular 
mail of the company? 

A I don't see any. 


Zi 
Q In ppoint of fact, there were no time starp 

on any of these loss claims -- on the AEC, Unishop dr 

Delancey Bargain Store. There were no time stamps 

on An of these loss claims, were there, sir? 


A ‘I have to accept your word. 


Q I am asking you. I can show you each anc every 


A I will accept that. Thatdoesn't bother me. 


NN 
There is nothing unusual about thet. 


Q You are the one that gave it to Mr. Miller for 


payment, are you not? 


A Again, I accept your statement on that. I don't 


I am asking you, sir. I don't want to ask 
the question again. 
| 

A I can't recall. You are talking about a time 
four years ago. I can't remanber that I went directly into Mr 
Miller's office and gave him this. I might have sent it 
thnough my girl or I might have put it in an interoffice 


correspondence. I was the one that told Nr. Miller to 


pay the claim if that is what you are getting at. 


in the office 


necessarily sign 


risk? 


n Store 
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Paid by whom? 


Q By the insured, sir? 
A No, other than ABC and Unishops, I did not know 
that any premiums had been paia by the tnouved on « anyone. 
Q Did you ever make éeny attempt-7 since back in 1963, 
when you ee the Company on the bulk of these 
to find out if the insureds had paid -2ny premiuns? 
A I didn't see how they could since we Bed: not 
&ssued their Policies. I don't know why they would 
have paid the premiums since they didn't have any pol icies, 
unless they wanted to pay the broker On the cover ROE 
I wouldn't know anything about that. we would not have 
any knowledge of the ees being paid 
Q As an experienced man of 26 years in the 
business, then it is perfectly all right to you to have 
the company committed on @ risk for a year and a hare 
and have no premium into the company on that risk? 
A I woutan't say it was perfectly all right, It 


is not unusital. I don't like to have it happen. It 
- i 

doesrn'v hagpen very often in the business, but it 

does happen, yes. You ny, to get your money as SSeS as you 


can, but sometimes the eirounstances are such thet you 


cannot go out and get it. 


Q When did you mae any effort, sir, to get any 


ot these premiums? ee 


because we did not 


ness for, sir, 
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g -- which ever you wish 
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eady cor 
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to call it, 1963, you hac al 


k, had you not sir? 


31) 
au 


on excess and surp 


the terminology of packzee Zroup of excess and surplus 
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lines business, but I do think I had agreed with Earris Under- 
writers we would go on one or two individual risks, | 
which I considered as individual brokerage risks with chen. 

Q Do you take the position that any of these risks 
that are shown on Plaintiff's Exhibit 33 taat 
Harris Underwriters and or Mr. A. Emory Lord committed 
the company on that the company wasn't boundé on those risks 


if you didn't know about them? 


A That the company was not bound on the risxs 


4f I did not know about then. I don't understand the 
quescton: | 

& Well, you testified earlier that you orally 
appointed Mr. A. Emory Lord. 

A To represent the company . 

Q Nothing in writing, and therefore Mr. Lord had 
authority to commit the company, aid he not, on any! excess 
and surplus lines risk that he wanted to? 

A Not until he had checked with me and 
gotten my approval. 

Q Ghat ts precisely what my question was. 

You take the position if Mr. Lord did not check with you 
on any or all of these risks here, that the company 


wasn't bound on those risks that Mr. Lord did commit 


the company on? be 


As a matter of 


yes. 


ness 
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doing bus 
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months that 


TENESS 


THE WITNE 


e 


e, the Imperial Insurance 
m 


. Lore called 


. 


Smee 
-- $nat + 


nerein 


asions whe 


o 
e 


13] 
oO 
™ 
re 
% 
Lt 
i) 
Sa 
v 


a 
$ 


- 


mestie- vic) 
rvea@in Pusc, 


ace 


ose risk 


ch 


not write 


nie 
aoe 


I turned 


h 


t3in good fait 


é 


o were insured on all these 


juals who were insured, 


risks -- these compan. 


ra 
Mae 


n good faith to your agen 


£ 
- 


rs, do you take the 


insured would not be 


2 


apany 


:ce Com 


Insurar 


4tion at all. I 


ro) 


at po 


tr 


ying the premium, but 


pa 


hing about then 


anyt 


don't know 


napent of the 


273 
company -- getting into the agency operation now, -- 


even though I might make an agreement with Harris 
Underwriters or any other agent that they cannot comm 
the company on a risk without getting my approval ce 
hand, this does not stop them from going out and 

telling someone that they are covering them in the 
Imperial Insurance Company, ana if it ever came to a case 


4n Court such as this right here, the conpany would: 
> 


be held responsible for it, even though the company} 


"knew nothing at all abcut it, because this is pert of the 


agency contract. 
“9 And, you knew that, didn't you, sir? 
A Of course I knew that. 
o When Mr. Haydon developed all of these risks 


that Mr. A. Emory Lord and Harris Underwriters 


committed the company on, the company was committed: on those 
risks, were they not, sir? 
A . If it is true that Lord did commit the 


company on them, acting as agent, it would be so, yes. 


“~* * 


Q Mr. Dandridge, before the luncheon recess 
I believe I was asking you if there was not an established 
procedure at the company to have premium due pccomnts 
reviewed by Mr. Larash, the chief accountant, at least 
monthly so that they could be followed up and collected? 


- 


A Yes. 


Now, the majority of these risks that you 
sir, these excess and surplus 


¢d in the spring, summer 


Plaintiffs' Exhibit No. 3, 
were all of the papers that 
n November 25, 1964. Would 
Plaintiffs' Exhibit No. 
2 time here, here is the 
Bar Hutt Realty. I believe that 
is it not, sir? 
To the best of my recollection it is. I 
will accept thet. 


Q Well, let's get your handwritten list then 


again. This is your hendwritten list, sir, (indicating). 
, 


Is the Bar Hutt Realty not on there? 3 

A ‘The Bar Hutt Realty is on it; yes, sir. 

Q Now, on the certificate which you had on top 
of your desk or in your desk, wherever it was -- 

A It was on top of my desk, I testified. 

Q All right. Does it not show what the premium 
was right on that certificate that was due the company? 


A Yes. 
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Q And this list shows that the effective date 


of it was September 9, 1963, does it not, sir? 

A Yes. 

Q Now, let's take the next one that appears here, 
which is the Farmingdale Bowling Corporation. This is 
a certificate that you had on top of your desk, sir, is 
‘that correct? 

A I presume $0. If the certificate was at ny 
x desk it was on top; yes. i 

. Q And it shows the premium that was due on that 

particular risk also, does it not, sir? 


A That is right. 


Q And the effective date of that risk was July 


8, 1964, was it not, sir? 
A Yes. 
Q Taking the very next one here, which is the 


Bishop Processing Company. Is that on your handwritten 


— 


list? 
A Yes. 
Q By the way, vas the Farmingdale Bowling 
corporation on there? 
A Yes, Farmingdale was. 
Q. Now, the Bishop Processing Company, ts that 
on this handwritten list that you prepared Noveubow: 25, 


"1964? 


the amount of the premium shown 


ng Company certificate that you 


Q _— In point of fact, sir, do not every one of 


these certificates show the premium that was due on the 


risk involved? = : 


A They show the premium due as set up on that 


- 


certificete. This is not, necessarily, the premium the 
policy is going to be issued for. 


i 
ae, Well, you didn't issue any policies for any 


of these, did you? 
5 


That is one reason why we didn't because -- 


I say you didn't, sir, did you? 

Did I issue any policies personally? 

Yes, sir. 

No. 

And some of these risks had even been 
renewed, had they not, prior to Thanksgiving Eve, 1964? 


A I presume so. 
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Q And yet no policies were issued on then by 
you, sir? 

A No a oteiciccuwene ever issued by ne. 

Q Did you, in fact, collect for the company 
any premiums on any of these risks, sir? 

A This package of risks? 

Q Yes, sir. 

A I would neve to look rough them all to 


find out. ss . i 

Q You may do so. 

A The only ones I know are the ABC Vending and 
the Unishops and if they are not in here I did not 
collect any premiums on any of these policies. 

Q These are all your papers, sir. 

A I haven't looked at those papers ace 
Thanksgiving, 1964. 


Q Now, these certificates all show the name 


of the assured -- do they not -- the address, the period 


of the risk -- as, for instance, on the Bar Hutt Realty, 


September 9, 1963, to September 9, 1964? 

A Right. 

Q They show there is a brick store and dwelling 
over - four families, and the mortgagor and nostiascs 


on there and the premium due. In point of fact, it shows 
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all of the information necessary to issue a policy, doesn't 
Bt2 

A It shows all of the information if someone 
wanted to be carele bout issuing a policy. They could 
issue a policy or 2 certificate of insurance on the basis 
of this. 

Q This is a certifi 

A 


This is a certificate of insurance; yes. But 


= 


this is not 2 certificate of insurance in the sense the 
insurance industry thinks of it as a certificate of 
insurence. This is a certificate of cover or binder. 

Q Well, this is not a policy is what you are 
saying; is that right? 

A That is right. 

Q And you never had any policies issued on this 
perticular risk at all, did you, Sirs 

AD I had no policies issued on Et. 


Even as of November 25, 1964 -- 


Right. 


Right. 


Q 
A 
Q -- Over a year later? 
A 
Q 


Did you ever put any of these risks, other than 
the ABC and Unishops, did you ever put any of these risks 


on the books or records of the company -- 


No. 


Q In any way, shape or forn? 


A No, sir. And that other one that you showed 


me, the Bargain Store. 


Q The Delancey Bargain Store risk, you don't: 
have that on this list here, do you? 2 
, A I think I explained earlier that the Delancey 
Bargain Store was part of this cosmopolitan package. 
Q Now, Mr. Dandridge, I believe you testified 
yesterday that -- or perhaps it was today -- it was your 


practice, in any event, not to collect any premiums until 


the policy was issued; is that correct, sir? 
A That is right. 
Q And yet you testified that you issuel no 
policies for these particular risks? 
A Which particular risks do you mean? 
The ones that I just showed you. 
Oh, there was no policy issued on ieee 
Q Now, was the company bound on all of those 


risks as of those effective dates that the certificates 


represent? 


, 
| 


A Yes, it was. 
Q I believe you also testified yesterday that 


in the excess and surplus lines business -- that particular 
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business -- that sometimes you don't issue policies 
over ay and one-half. Is this correct, sir? 

A That is right. 

Q Well, if there is no policy issued for, over 
a yeer and one-half and the binder or certificate is not 
put on the books and records of the company and no 
prenmiuns sre received, how does the company know which 
risks they ere on and which risks they are not on, sir? 

A ' The only way the company knows what risks they 


b 
are on is whet the underwriter knows as for his commitment. 


Do you mean "the underwriter” by yourself, sir; 


What the underwriter knows. In these particular 
risks I wes the uncervriter; yes. 
Q Suppose you hed taken all of these risks home 
with you one night and you died that night, sir. How 
would the company have ever found out that they were on 
these risks? 


A They would have to look at them on my desk. 


That is ail I know. I would hate to sec that happen. 


Q Is it not a fact, sir, that you admitted 
to Mr. Moore that you had these risks in your desk, not 
top but in your desk? 


A .-«*That I had them in my desk? 


Q 
A 


only files that I kept in my desk were the cumulative 
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Yes, sir. 


I didn't keep any of the files in ny desk. The 
! 2 


* 


records as far as normal procedures. These were pending 


papers on which we had not issued policies. I always kept 


them. 


my papers on my desk when I had something hanging fire on 


Now, whether I used the term to Mr. Moore that 


I had them at my desk, on my desk or in ny desk, I wasn't 


referring specifically to where they were but just that 


they were at my desk. 


Q 
A 


Q 


At your desk? 
I say this was the intention. 


Wasn't the proper place for all of these in 
| 


the regular files of the company, sir? 


A 
Q 
company. 
A 


Q 
A 


Q 


desk rather than in those files;is that right? 


A 


What regular files? 


The regular policy and binder files of the 
v 1 


If there had been policies issued; yes. 
I am talking about the binder files. 


Not necessarily; no. 


They would be better off on top of your 


I didn't say they would be better off. , I 


282 
said it was not necessarily so that they would be in the 
epee files. 

Q Now, did you not testify yesterday that you 
had actually net Mr..Mullen? You called hin Mr. Donald 
Mullins? Do you know how to spell his last name, sir? 

5 

A Do I know how to spell it? 

Q Yes, sir. 

A As I recall it, sir, it is M-u-l-l-e-n-s. Is 
that correct? 

Q No, that is not correct, sir. 

A I an sorry, I don't remember. 

Q Did you not testify that you knew Mr. Mullen 
or met him prior to coming with the Imperial Insurance 
Company, sir? 

A Yes. 

Q Did you also not testify that Harris Under- 
writers and Mr. A. Emory Lord had had a number of dealings 
with Marsh & McLennan and Mr. Mullen on all of these 


excess and surplus lines risks and, particularly, with the 


ABC Vending Company Risk? 


A Yes. 
Q So thet Marsh & McLennan -- I take it -- were 
3 
well acquainted with the Harris Underwriters Firm and Mr. 


Lord? 
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A I don't know. What do you mean by "well 


acquainted"? 


Q Well, you testified that there were 2 number 
of dealings and that you had Mr. Lord conduct these dealings 
with Mr. Mullen of Marsh & McLennan of New York City. 


A Leiste Associates in New York or some agent of 


Harris Underwriters. And I think that Leiste Associates 
were the ones that did business directly with Marsh & 
McLennan. However, this does not obviate the possibility 


of myself, as a company man, Mr. Lord or Mr. Leiste or anyone 
. i 


talking to each other in the business. 


—_—— 


Q Just tell us what you know, sir. Did, in fact, 


X 


’ 
Harris Underwriters have any dealings directly with Marsh / 


& McLennan or Mr. Mullen? On this ABC Vending Company -- 


A Do I know? 7 


Q Yes, sir. 
A Iwas told by Mr. Lord that they had sone 
direct dealings on it; yes. 
Q oe you referred to Mr. Mullen as your. very 
good friend, did you not, sir? \ 
A In the same wey as I might refer to you as 
a good acquaintance. I think the terminology -- 
- Q You and I had never met before, had we, sir, 


until this case? i Fay 


A I don't recall. 


ote, 
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You don't recall? 
we had. I don't, honestly, 
recall. But I did refer to Mr. Mullen as my vexy good 
friend, I guess. I don't know. If Mr. Moore said that 
used I must have used it. 
Q I am speaking now of the time Mr. Moore 
telephoned wy. Mullen on December 14, 1964... 
A 
Q- wz, you could hear that entire conversation, 
7 
coulé you not, speaker phone, and Mr. Mullen could 
hear you, couldn't he, sir? - - 
A I could hear the entire conversation. TI, 
actually, was on the phone when I spoke to Mr. Mullen. 
Q- Yes. And Mr. Kress was there as well, was he 


A Mr. Kress was there an& I believe a Mr. 
: 


Rawid night have been there. I think there was someone else 


there. 


Mr. Moore was there? 


Yes, he was the one who made the telephone 


1 
Q Now, did not Mr. Mullen state to you over the 
790 phone that he had never met you personally in his life? 


A No, he did not. 
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Q He never said that? 


A No, sir. 

Q Did he not state that he absolutely nade no 
such agreement with you or with anyone else in the company 
or with any agent of the Imperial Insurance Company with 
respect to a 5% guaranteed profit? | 

A On the phone that day? 

~ : 

Q Yes, sir. 

A Yes, he did. 

Q And you were present at the meeting the very 
next day, were you not, when Mr. Lord was there, Mr. Leiste was 
there along with his associate, Mr. Robert Goode? Do you 
See that he was there? And do you remember we, Jack 
Fitzpatrick was there, and Mr. Mullen was there? : 

A Yes, among quite a few others. 

Q Did any of those gentlemen state that they i 
had a 5% guaranteed profit factor with you or with any 


—_— 


agent, or in any way shape or form, @irectly or indirectly, 


with Imperial Insurance Company on the ABC Vending Company 


_risk? 
~ 
At the time of this meeting? 
Yes, sir. 


In this meeting when we were altogether? 


Yes, sir. 45 


No, they did not. 


Oo ay 3 -s' Exhibit No. 10, which 
is the loss 3 non the ABC Vending Company- 
to you personally, didn't they, sir? 


som then did but I doubt if all 


Phere are time stamps On all of these claims 


You can examine them if you like, 


stamps on there, are there, sir, 


I want you to verify it for yourself. .- 
A Verify wnat? -I misunderstood your question. 
Q@ ZI said, there are no tine stamps on any of these 
loss clains -- company tin tamps -- up until November of 
that for yourself, sir. 
= Q And you were the one that presented all of 
these loss claims, were you not, sir, up until November 
of 1964 to Mr. Miller for paynent? 
A I don't know. 
Q You don't recall? 
A I don't recall whether I presented all of 
then. I presented some of them but I don't know that I 


presented all of them. 
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Q Well, you are familiar with the time stamp 


_—- 


procedure in the office, that all mail which comes through 
: : | 


the office is sime stamped, are you not? 
: 
A Is that right? I did not know that. I know 


that all mail that came up to the mail roon addressed to the 


company generally was time stamped, 
Q) ; But did you not deliver these to Mr.; Miller 
for payment, sir? 
| 


A "I delivered some of them. I don't know if 


I delivered all of then. 


Q Iam talking about the ones up through 


November. 
Ny 


_A "I don't know; I don't recall. 
THE COURT: Was any mail addressed to the 


‘company for your attention or for the attention of any other 
officer time stamped? 

THE WITNESS: It might have been or as not 
depending on the clerk in the mail room at that time. Usually, 
any mail aadressscico myself or to any other of ficer in care 
of the company would not be time stamped because it) wohLan't 
be opened. If anything at all, it would be time seemed on 
the envelope. Now, these may have been time stamped on the 


envclope. But they don't open mail addressed to officers, 


generally speaking. 


Now, sir, when you dia present these to Mr. 
majority of all of these had been 


they not, sir, in New York City? 


By an adjuster who was not on the regular 


for the conp 


Q Wasn't it in fact ur. Miller's sole job 
there at the company -- his sole job -- to administer loss 
inister the adjustment expenses, if any 
were necessary? 
“XN 


A 


And you bypassed Mr. Miller in this instance, 


No, sir, I did not. 
Q In fact, Mr. Miller was a little upset.about 


this, was he not, siz? : ‘ 


A I don't know if he was upset. We had several 


discussions on it outlining the procedure that we would 


follow wnen the clains started coming in with regular 


frequency. But I don't remember him being upset about it. 


, 


.e) In fact, didn't Miller question you about the 


excessive adjustment expenses on these losses made ee an 
outside adjuster? : 
A Yes. 
Q. And did you not tell him on that occasion 
there is nothing to worry about? : 
Which occasion? 


The occasion when he questioned you about the 


We had several discussions about the 
adjustments. - : 
~ + Q All right. Let's take the first occasion. 
Let's take the first loss, a fact, of almost $2,000.00. 
Did there come a time when Mr. Miller -- after you Peaenea 
that loss claim to him for payment -- question you about the 
fact, in the first place, there was no reinsurance om the 
risk? 
No. 
There was no policy issued? 
A No. i= 


mee Q No premium had been received by the company 


and yet the company was paying a loss claim on the risk? 


A No. Mr. Miller did not question me on ,those 


because 2 not within his province to question me 
about. I Miller what the circumstances were as 
far as the risks were concerned. He would not question me 
on those. His job -- as you described it -- was purely 


c 


the payment of claims presented to hin. 
°Q. So you ordered hin to pay the claims? 
rel I don't order anybody. I turned the claims 


over to hin as claim manager and told him, here is a claim 


on one of our risks and we have got to pay it. Now, if 


this is an oréer in your meaning all right. I don't think it 


is an order. 
“XN 

TRE COURT: At the time that you were 
President and eral Manager of Imperial, are we to 


understand that you gave no orders to anybody? 


THE WITNESS: On, yes, I gave orders. 
THE COURT: You gave orders to everybody under 
’ 
you, didn't you? You had the authority to order anybody 


under you? 


THE WITNESS I had the authority to order 
Ain Tye : 
anyone under me; yes, sir. 


? 


THE COURT: Are you telling the ladies and 


gentlemen of the jury that at no time during your employment 


. 


yl there did you give any orders to anybody? 


THE WITNESS: No, sir. I am not telling 


- Now, did there not come a time when |Mr. 
Miller was asked or instructed -- in which ever way, shape 
or form that you told him -- to pay those loss claims that 
he questioned you about with respect to the fact that there 
was no reinsurance on the risks and that there were: no policies 
issued? There was no policy issued at that tine, Ane was 
it? \ se 


When did this come in, do you know? | 
Y 


Well, it is right before you there. 


When did it come in? -I would --— 


Well -- 


THE COURT: Let's not argue back and forth. 


eas 
Now, you rephrase your question simply so that he under- 


stands the question and give the witness time to answer, 


counsel. a | 


—_— \ 


| 
MR. SMITH: That is what I am endeavoring 


to do, Your Honor. 


HE COURT: Ne. You interrupted him in the 
Repeat the question you want the 
he answers it. 


you, sir. 


Or There is the loss 
A That is right. 
Q I will show you the check, if it would 


? 
AU I know the claim. It was paid in February 


Well, that is wnat I asxed you. 
I didn't understand you; I am sorry. 


I probably didn't make myself too clear. I am 


Now, you instructed Mr. Miller to pay this 
clain and h @id so in February of 1964; is that correct? 
A Right. 


G Now, at that time, did he not question you 


—_— 


about the fact there was no policy issued for one thing? 


A I don't know that he questioned me about it. 


1 
I believe I told him that we had not as yet had a policy issued. 
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Q He didn't question you at all about that, 
you told him? : 

A I had to tell him because he wouldn't know 
anything about it. But then we discussed it, among ourselves. 
Q Did he not also question you about the fact 

that no premium had been received by the company, and yet 


the company was paying a loss on some risk for which ther 


was no policy? 
| 


A I don't know why he should question me about 


Z 7 | 
that, since he was not involved in the payment or non-payment 


‘of premiums. His job was the myment of claims. 
Q It had nothing to do with premiums. 


THE COURT: Let's not get engaged in semantics 


Rarer r 
Was there a discussion between you and Mr. 
Miller with respect to any aspect of these clains at = tine 
that you presented them to him for payment? 
THE WITNESS: Yes, ee 
THE COURT: All right.’ 
Now, what was the nature of that discussion? 
THE WITNESS: May I ae 


MR. SMITH: Yes, sir. 


The nature of the discussion 


not, as yet, have a policy 


as a normal thing to discuss with the 
Also that the loss had been adjusted by a 
And I don't recall whether it was the 


Bureau or Albert ™%.Blauth& Company, 


all of the claims for 


RBC Vending Company. 
haé agreed with Harris Underwriters 
pack in the fall that this Albert plauth Company or 
~ ae 7 - . 
General Badjustcent Bureau -— ana I don’t recall which one it 
was -- would handle these clain adjustments, inasmuch as 


Imperial was not equipped to settle claims all over the 


United States. 2 


Q well, Mr. Blacth was located simply in New 
York City, was he not, sir? 
“A His office was in New York City; yes. 
Q Now, someone had to authorize Mr. Blauth and 


the General Adjustment Bureau —— which I believe you have 


agreed were not on the company's regular list of adjusters -- 
4 


to adjust these loss claims. Wouldn't that have been 


Mr. Miller's province, sir? 


” | 


A Not necessarily at this time; no. In fact, 
we didn't even know anything about this clain until it 
had already been adjusted and presented to us. ! 

Q ~~ Now, when you' say "we" you mean -~ 

A The company. 

© Al right. 


> ee The company in this case. Not just Dandridge. 
SSE As 


The company knew nothing about this claim. I didn't nor the 
company. ; = 3 

N : : 

Q What is the occurrence of the loss on that 


claim, sir? 


‘A Decenber lst, 1963. 


Q Now, I show you the second loss claim that 


came into the company. This one was for $8,764.06. Is that 
; ; 


correct, sir? The first lost claim on ABC. 


Yes, sir. 


And that was dated December 1, 1963? 
The loss occurred December 1, 1963. 
Now, the second loss claim that cane in, 


what is the date of the occurrence of that loss, sir? * 


Is this the second one, the one you handed 


Well, you can refresh your menory, if you 


Do you want me to look through these and 
his is the second one? ° 
Yes, sir, if you care to. I don't want you 
to say anything that isn't so. 

A I presume that this is the second one that 
2ist, 1963, was the date of the loss. 
what was the amount of that loss, sir? 
amount of the loss was $45,489.95. 

Q @idn't Mr. Miller question you again at 


that point about the loss being adjusted? 
A his point - what point? 
Q At the point of this loss clain, sir. 


’ 
A What point do you mean? ‘The loss occurred 


on December 21st, 1963. Neither I nor Mr. Miller knew 


anything about this until sometime later on. 


_— 
Q Did you not present this to Mr. Miller for 


aa 


payment? 


I will have to accept the fact. If he ‘says 


, 
, 


did I did. I don't know whether I dia or not. I anne I 
gid. 

Q At the point that you presented that, whenever 
it was, for payment, did he not aceetion you again about the 
amount of the loss and the amount of the adjustrent expenses 
being excessive, sir? | 

A Yes. 

Q And did you not, both on the occasion of 


| 
‘first loss and on the occasion of the second loss, tell zt 


Miller not to worry about those expenses and not to worry 


about those losses because the company was on a 5% guaranteed 
NN H 


profit and it couldn't lose any money no matter what happened? 


| 
A That is what I told him but it had no bearing 


about him settling the claims. That was incidental to the 


conversation. 

Q That was only incidental to it, sir? | 

A As far as Miller was concerned, his job' was 
settling claims, not whether the company made money on the 


premiums or whether it was a loss. 


— 


Q Well, he didn't have anything to do with 


settling any of these claims, did he, sir? 
| 


A Yes, he did. You just told me he drew the 
. | 


nbout the settlement of the 


ave anything to do with the 


claims. 
ere all adjusted by someone in 
sir? 


Those were 
you authorize is that correct, 


mathorized; yes. 


New York whom 
Whon I 
isn't it a fact that in 


A 
ir. Robert Haydon, 


Q 
Haydon, M 


4 the com 


eT 
Let 


pany at that time, asked hin if he 


June of 1963 


r. A. Emory Lord -- 
Ocean 


ue 
artte 


knew 
and 


we had our regular weekly 


City 
surplus lines business, and + 
e Kenwood Country Club, where we 
’ 


breakfast meeting 2 % 
ht be the time when 
ye 


we coulda discuss this mat 
Oh, you had already been discussing at that 


Q 
—_— 
time with all the com 
s risks? 


pany officials getting into the excess 


ané@ surplus line 


A 


. 


Pardon me? 
Prior to June? 
Q Yes, June. 
A: Oh, yes. We discussed it ever since I came 
with the company on March 25th. Not as a regular thing. 


We had meetings maybe every week or three times a month, 


and as part of our overall proposition we discusseé) the 


excess and surplus lines field; yes. 


Q Now, did Mr. Haydon -- What did Mr. Haydon 


Say to you when you asked hin if he knew your friend, Mr. 


A, Enory Lord of Harris Underwriters? 
“ 


A I can't recall exactly what Mr. Haydon said 
but it was in the negative sense. 

-Q In point of fact, didn't he tell you not to 
have any dealings with Mr. A. Emory Lord or Harris Under- 
writers at all? | 

A He may have, but he said that about manly 
people so I probably didn't pay too men attention to it. 

Q. ¥You didn't pay too much attention to lwnae 

| 
he told you, sir? Is that what you said? | 
A? As strongly as he put it; no. Because, as I 


said, he said that about many people; and since I was ¢ 


for the operation, I figured it was time I had 
for myself. 
Q Now, I show you, sir, Plaintiffs’ Exhibit 
No. 23, which is a certificate of revocation of Harris 
Underwriters license to do business, of their corporate 
charter. would you study that for a moment, sir? 
A Yes. 
Q Have you studied that, six? 
A Yes. 
Q Does that not indicate that Harris Underwriters 
_was only formed as a corporation in Pebruary of 1963, first 
“N . 
of all, sir? 
A Yes. I already knew that. 
Q You already knew that? 
A Yes. : 
Q And does it not show that the charter was 


’ 
revored for failure to file annual reports and pay all fees 


aue on or before April 15, 1965, and April 15, 1966, that 


there charter was revoked for that reason on the 12th day 
—_ 
of September, 1966? 
A Yes. 


Q And this is the c -any that you orally 


appointed to commit Imperial Insurance Company on all 
excess and surplus lines risks, is that so, sir? 

A That is right. That is not his insurance 
license that you are talking about. That is his corporate 
license. I don't know nothing about a corporate license. 

Q. Do you know where Mr. Lord is nov? 

A No, I do not, 

' Q Did you ever have any contact with him after 


you left Imperial Insurance Company? 


A No, sir. 


x Q Weren't you interested to find out whether 


he ever answered your letter that you wrate to him on November 


“A The 30th? 
Q -~ 30th of 1964? 


A Not after Imperial Insurance Company -- On 
1 4 


December 3lst, 1964, I had no further interest in what 


happened with Imperial Insurance Company. i 


Q Well, sir, you did say, did you not, that if 


— 


you had had a leave of absence and were permitted to go to 
e 


New York that you were going to see that that agreement got 


a : ¥ [rae 
in writing, weren't you, sir? 


A That plus a lot of other things. I was going 
to see that all of the information necessary to issue 
these policies was done pefore the end of the year; yes. 
Q ; Well, then after you left the company you 
no longer any interest in it; is that so, 
I see no reason why I should have. 


Q Now, I show you, Mr. Danéridge, the 1963 


annual convention formal statement -- which is an under 


the table document at this point (referring to Deputy Clerk's 
production of document). This is Plaintiffs‘ Exhibit No. 25, 


sir. I believe you have already seen it. 
“N 


A Yes. 
Q You signed that under oath, did you not, sir? 
A I beg your pardon? 


Q You signed that under oath, did you not, sir? 
A 


Yes. ¥ 
’ 
Q- Now, as of December 31, 1963, which is what 
that statement addres itself to -- 
A Right. 
Q -- There were, in point of fact, thousands 


and thousands of dollars of earned premium on all of these 


excess and surplus lines risks due the company; is that not 


AC That is right. Which would have been 


collected when the policies were issued and -- 
Q That wasn't my question to you, sir.| 
| 


A Yes, that is right. 


Q And that is reauired to be reported in this 
statement, is it not, sir? 
A I don't know. I have never heard of it 


‘being ‘required. 


Q@ In the twenty-six years that you have been 


“dn the business, you don't know that all of the assets 
~ { 


= é 


and liabilities of. the company are recuired to be reported 
= 


in that statement, sir? . 
; > 
“A Yes. You didn't ask me that. Yes, I do know 


that all of the assets and liabilities that are on the 


company's books are required to be reported in that statement. 
; ae 
Q That are on the company's books? 


A That is right. That is all that goes into 


this statement. 
Q But you hadn't put any of these earned 
premiums on the company's books and records, had you? 


A I had not put any of them -- 


rou had, sir. 


it, with putting 
artment put them on. 


How woul be able to put them on if 


required to report in there 


> 


losses that 


had occurred on the 


1963, sir? 


Q 


A I did not know had occurred 
¢ 


on any of the risxs that we were writing for the Harris 


Underwriters on the excess and surplus lines business. 


Q° Were you, certainly, aware of the fact that 


nr 
there were earned premiums due the company on these risks? 
A’ There are always earned premiums due a company 
€ 
at the tire of such a statement. 
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Q But you say you didn't know that they were 


required to go into the statement; is that what you are 


saying? 
ace) 


A Yes. 


Q Did not Mr. Larash, after he prepared that 
| 
from the books and records of the company, give it to you, 


. : . . = | 
sir, for your complete review before it was filed? | 


A Yes, he did. 


And I assume you completely reviewed it. Did 


_ you not? - Mie Asa 


% A I reviewed it to the extent to satisfy myself 
\ y j 


that he had all the schedules prepared that he was 


responsible for preparing. I satisfied myself as to 


what our assets and surplus was, what our liabilities were, 
: i 


and I would thumb through it to see what the total business 
of the company was, the prenium writers, and compared it 
i : 


with these schedules. And that is about all. I was satisfied 


that Mr. Larash, who was a good man in the accounting 


department, knew how to prepare and did prepare, to) my 
—_ i 


satisfaction, an annual statement that was satisfactory 
and acceptable to the Insurance Commissioner of the’ 


District of Columbia. 


. 
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Q You are not suggesting that Mr. Larash 
purposely omitt t y from tatement? 
I certainly do not. 
sir, you knew actually, did you not, 
thet there was no way that any of the excess and surplus 
lines business could be reflected in this statement, at all 


othing on the books and records? 


You knew that, didn't you? 


Yes. 


UR. KING: Before our next witness, Your Honor, 


some testimony on a deposition which Hr. 


The deposition was taken in New 
York City én rele 12th at 10:30 a. m. I refer to the 
testimony of 
MR, SMITH: 
MR. KING: 
(Rea@ing) 
"John T. Fitzpatric, called as a witness by 


the plaintiffs, being first duly sworn by the Notary Public 
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(Fred Lorber), testified as follows: 


“Examination By Mr. Smith: 


"Q Will you state your full nane, sir, and 
| 
| 


your residence address? 


"A. John Thomas Fitzpatrick, Jr., 1116 


Hanover Street, Piscataway, New Jersey. 


: 
"Q And your. business address, sir, is what? 


"A 70 Pine Street, New York City. 

"Q And wee place of business is that? 

"A Insurance broker, Marsh & McLennan, Ine. 
*Q Now, what is your resent Sosieson with 


Marsh & McLennan, Mr. Fitzpatrick? 


‘ 


(Mr. King reading from Fitzpatrick deposition) 


, "A Assistant vice-president, assistant to Mr. 


Mullen, property general. 


‘ 


aa "Q And what was your position with Marsh & 


McLennan, Incorporated, in the years 1963 and 1964? 


"A Worked in the property general department 


as a placer. 
"MR. KING: As a placer? 
“THE WITNESS: As a placer. 


"Q Did you have a title at that point, sir, 


as an officer? 


“A No. 
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And you are presently, however, assistant 


Now, you testified that you worked as an 


t 
assistant to Mr. Mullen. Did you work with Mr. Mullen on the 


ion risk which Imperial Insurance, 


2 


Incorporeatec, C. was committed on as the 


_—— 


insurance car 


You are 
correct? 


That's correct. 


=e * 
MR. 1G I offer to prove through the 


witness that wpon the termination of the REC vending 


| x . s 
Company risk that the company wno assumed the risk theretofore 


carried by Imperial Insurance Company made money on the 
c > 
risk. 

> 


That proffer is contained starting at page 
88, line 19,zad ending on page 29, line 12. a 
’ ] 4 2 


THE COURT: What ic your authority for that 
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proposition, that it is relevant to this case? 


MR. KING: My authority for that proposition, 
Your Honor, is that one of the vital questions in this case 
is the proper exercise or lack of exercise of business 


‘judgment. 2S 


THE COURT: If that were in issue that would 


be relevant, but that is not in issue. 
—_ 

What is in issue here is whether or not the 
conduct of this defendant was -- 

I will instruct the jury that if they fina 
from the evidence that there is-here nothing more than 
‘business judgment there is no coverage under the women of 
your policy. 

MR. KING: My point is, Your Honor, /that 
whether or not some other company who assumed the pisk 
was able to make a profit out of it has a definite bearing 
on whether Mr. Dandridge's judgment in entering into the 
transaction and having Imperial assume this risk was proper 
business judgment. 

If one company could do it, it certainly 
geems to me that has bearing on whether Imperial could have 
done it if it had stayed in the risk and not terminated the 


risk. 


THE COURT: There is one relevant factor. 


827 


her companies didn't 


So that is our problen, isn't it? 
think that is a problen. 
You are making the assumption 


that those other companies would have acted with respect to 


q € 
those risks exactly as Willian Dandridge acted with respect 


to them. And that would hav 


There are, conceivably, a variety of ways 
or any of the c mpanies that you want 
to name Ww i n these: "special risk” could have 
handled ss or may have handled it. And how 
x, Y and 2 handled it 
in this case is whether 


or not the way this ma 3qe handled these claims 


brought him within coverage of your 


policy because what he did was either fraudulent or 
“N 


@ishonest. 


: 


VR. KING: My point is as just what Your 


THE COURT: TI have ruled that it is 


~ 


fnadmissible. If I can be persuaded by any case authority 
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. 
uI will change my ruling. So that you are free between 


now and the time that the evidence is concluded in this 
‘case to submit to me case authority that suggests within 


— 


the context of this case and the law that is applicable to 


it that that proffer is proper. 


x * 


MR. KING: Page 87 of the ceposition of 
Fitzpatrick. 5 
"Question: Now, did there come a time 


when Imperial wanted to terminate their 


liability on the risk? 


fanswer: Yes. 

"Question: When was that, in December, "64, 

somewhere aroun prior to that 

time? I guess it was prior to that time. 
well, I went cown there December 15, 
re were questioned about the risk 


‘then. Obviously, we went cown there 


because of losses, SO presumably, they, were 


did your company 


ever try EF in behalf of 


4 


1 +s he +. t 
Imperial t rem um their -- Imperial's 


ABC risx? 

"ensver: Yes, we did renegotiate the 
premium. 

fQuestion: You got an increase in premium 
of $60,500, didn't you? 

"Answer: 

"Question: And Imperial still desired to 
-terminete end wouldcn't accept the risk -- 
woulcn't continue with the risk even at 
the increased premium, that's right, 


isn't it? 


. 
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"Answer: That is correct, sir.” 


Thank you, sir. 


THE COURT: Are there portions of that! 


deposition you wish to offer in opposition to that, 


Mr. Smith? 


page 92, Mr. 


fs 
MR. SMITH: Nay I have a moment, Your Honor? 
THE COURT: Yes, you may. 

[Brief pause.] 
MR. SHITH: Yes, I do, Your Honor. On 
King. 
This is questioning by myself, Your Honor. 
MR. KING: What line? : 
MR. SMITH: It starts on line 2. 


"Question: Did you have any -- did Marsh 


& McLennan, Incorporated have any cealings 


with Harris Underwriters as an agent of 
Imperial nee prior to the effective 
date of the policy? 

"Answer: Not to my knowledge. 


"Question: Effective date of the risk. 


"Now, you say that an additional premium 


was negotiated for Imperial Insurance? 


"Answer: Yes. 


"Question: Who at Imperial Insurance 
: | 


answer: I couldn't -- be 


n 


erstand that. 


use it would have come 


y from Leiste, 


> 
i 


ect 


fect, rather then fror 


if 


amatter © 


2s 


. 
v 


anybocy 2 


ce} 
oY 
pS) 
» 
“+ 
& 
“ 
& 
we 
ba 
rey 
13 
” 
o 
ve) 
o 
> 
A] 
a 
Ke) 
a 
o] 
oO 
= 
4 
H 


through Leiste, so I presume, 4f Leiste 


tion to me that the 


da 


ecommen 


r 
p¢ 


$69,000, I took 


company wanted 


insurance 


ny had -- 


mp2 


Snsurance co 


er 1g not finished. 


] 


And then the ansv 
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"Question: That is what I am asking you 
* 

and I assume that is true, too. Wheat I 
am pouting at is, did anyone at Inperial 
Insurance oe 
"Answer: No, sir." 
The rest of the question was: 
"Question: -- did anyone at Imperial 
Insurance Company ever ask for a 


negotiation of an additional premium? - 
| 


"Answer: not to my knowledge, no, sir.” 


xz * x 


JOSEPH J. ZOLLY, Jr. 
* * * 


DIRECT EXAMINATION 
BY MR. KING: 
Q Mr. Zolly, would woo state your name and 
address please, sir? 
A I am Joseph J. Zolly, Junior, spelled 


Z-o-l-l~y. I live at 12225 Bond Street, Wheaton, 
2: 
| 


Maryland. 


Q And what is your occupation? 


A I am a clains adjuster. 


Q For whom? 
A 


The Employers’ Liability Assurance 


Corporation. 
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me that they were going to hold this meeting and alerted 
me so I wouldn't mix a my schedule, 

Q Was Mr, resent at that 

A He eases 

Q Who else? 


A There was Mr. Eaydon, Mr. Moore, Mr. 


. 


Robert Smith, Mr. Schramm, Mr. Keyser and myself. 


Q Did you remain at the meeting for its full 
duration? i : 
A _ Yes, sir. 
* Q Now, Mr. Zolly, during the time you ore 
at the meeting, did you hear Mr. Schramm say a 
THE COURT: Let's refresh the jury's X 


recollection of the meeting we are talking about. 


MR. KING: All right. 

THE COURT: That is the meet 
March 4th, 1965; is that correct? 

MR. KING: That is correct. 

THE COURT: All right. 

MR. KING: And that is the meeting at 
which, if I might further clarify the situation, that 
Mr. Moore stated that Mr. Schramm made the statenent 
waiving the filing of the proof of loss. | 


BY MR. KING: 


> 


Zolly, during your 


whatever 
the loss to reported piecemeal, they wanted it in 
final fom coulé handle it?” 

No, sir, I cid not heer that. 


Q “pie you ever at any time at any place 


hear Mr. Schra=cm t to representatives of 


Rats 


Imperial? 
A. 
ane meetins, Mr. 
2 
Zolly, “r. ( tified i Schremn stated 
as follows: 
el 2 want you to file a proof 
I want you to find out 
ana even after you have 
then file a proof of loss covering 
all the losses that you is taine Do not file 
a pertial or piecemeal claim b¢ceu are turning 
up losses every week, So he 3 file it that 
and file it after you have gotten 
all the facts.” 
| DidNir. Schramm make that statement at 


that meeting, to the best of your recollection? 


A No, sfeoe 


Q And I believe you also testified that you 


Stayed curing the whole meeting? 


A Yes, sir. 


* 
Q Mr. Zolly, did the company give you = 
authority to waive any of the provisions of the bond 
in this case, Plaintiff's Exhibit No. 1? Wait anal 
3 | 
I'l) show it to you. That is the bond I an referring 


‘to. Now, can you answer the question? 


A I'd rather you repeat it, because I think 


~! 


my thought got put aside. 

Q The question is: Did anybody in the 
RetenGert here authorize you to waive any of the 
provisions of the bond in this case, which is | 
Plaintiff's Exhibit No. 1? 

A - No, sir, it did not. 
qc. THE COURT: Did you by virtue of your 
position in the company es it was in.1965 have that 
‘ authority? 
THE WITHESS: No, sir, I did not. 
BY HR. KING: 


Now, Mr. Zolly, how long did that meeting 


I'd have to take a guess on the time. 


don't know. 


e meeting? 


spany 


‘es of the insurance co 


ese re , 
rfice waere 


° 


tna 
wes 


oject 


e su 


an 
an 


- 
Ww 
« 
ae) 
Dal 
wv 
ai 
set 
Ga 
we. 
ce] 
» 
- 
fe) 
of 
re! 
oA 
A) 
w 


ting, 


rama was mee 


a 


+ 


Se 


a 
oI 


ve 
ae 


“Mr, Schramm an 


between 
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When wes that? 
If you want to call it a meeting. 
Where wes that? 


It was in Mr. Schramm's office. 
MR. SMITH: I'm sorry. Did you state when 


MR. KING: I am going to ask hin. 


-BY MR. KING: 


Q Give us the approximate date of when that 


" occurred. 
A’ It was on March 8th, 1965. 
Q Did Mr. Schramm say anything to Mr. Heydon 
ponents proof of loss at that time? 


A Yes, sir. 


Q What was it? 


n A I walked into the office’ as they were dis- 
\ cussing the subject and so I stopped, stood and Listened, 
and I overheard Mr. Schramm advising Mr. Haydon so file 
the proof of loss. : 
= n- MR. KING: That's all. 


“Thank you. 


CROSS EXAMINATION 


‘BY MR. SMITH: 
Q Mr. Zolly, the defendant company, the 
bonding company, the Employers’ Liability Assurance 
; | 


Company , ication, isn't it? 


In other * ev have offices in Lonéon and in 
? 
Irelanc, ; hav rice Boston, Chicago and every 


go they not, sir? 


n't know the locations 


larsest Don map Est z world, is it not, sir? 
t give you 2 direct answer on that, 
KnCils 
Well now, prior to this clein, hacntt all 


ny's Gealings been with 


of the bond which was 


1957? 
A I would have to sey yes, because I 


ceme to work with then in 1956. 


Q And you were one Superintendent of Claims, 


» were you not, for this entire area? 


A J nm Fe : 64 to October, 1966, not 
pefore or after. 
-Q No. But certainly from 1957 through 1965 


you were the clains -- 


No, sir. 


You were not? 


I was appointed Februery, 1964. 
I thought you said '54, Excuse me, sir. 
A No, sir. 
Q Now Mr. Schramm, he was the Brench Menager 
all during the time <= strike that. | : 
_ . Yes, Mr. Sehrenm, Mr, Willian Schramm 
was the Branch Manaser for this entire area, was he not, 
Virginia, Washington, D. C., Marylend area? 
A . Not all of those two states. All of | 
D inaarnecoor B. C., parts of Virginia and parts of | 
Siuaryalanae 
Q This Roaneetinee metropolitan aréa; is that 
correct, sir? 


‘ 


A ‘That's true. 


Q And he was also the Branch Manager for the > 
ae company all during the time in question under this 
particular bond, was he not, sir? 


A Yes, sir. 


“Q Now, I show you, sir, Plaintiff's Exhibit 


No. 2, and ask you if you recognize that document, sir. 


A Yes, sir. 


Q@ _ And thats the Impeyial Insurance Company's 


idressec to you, sir, is it not, as 
oflity Assurance 
on, De Ce, and this is the 


+o 


the company; is that not 


2 


ae Now, sir, I show you Plaintiff's Exhibit 


~No. 28, and ask you if you recognize that Gocument 


A Yes, sir, I do. 


your letter, is it not, sir, 


Company cenying their claim 


Yes, sir, it is. 


Ane it's under your signature, 4s it not, 
of Clzins? 


Yes, sir, it is. 


°Q Now, do you say enything -- let's put it 


this way, strike that. . 
? 


Did you refuse to accept the proof of loss 


i. 866 


7 


claim as filed by or were you instructed by any of 
your Superiors to refuse to accept the bond proof 

of Noss claim by the Imperial Insurance Company for 

‘it being filed untimely? 

: A * Which one did you want me to answer first? 
You said aid I or my superior. 

i Q Did on state in this letter, Gid you | 
state anywhere that you were refusing to accept the 
proof of loss clain as being untimely filed? 

: A No. d 

<Q Now, sir, you have been shown by Mr. King, 
Plaintiff's Exhibit No. 27 which is a memorandum nade 
by Mr. Moore of a meentinie on Narch 4, 1965, which r 


believe you already stated you were present; is that * 


correct, sir? ‘ 
A Yes, sir. F 


Q And you were given 2 copy of that memoranéun, - 
were you, sir? 


A Yes, sir, 


=) Now, the purpose of this meeting was it 


not, sir, was to give you,the representatives, you, and 


Mr. Schramm, and Mr. =~ by. the way, Mr. Ed Keyser was 


This is Plaintiff's 


onOle 


? 


eyser who signed 


a 
ns 
n 


.er 


a 
< 


cates un 


Mr, Zolly, that not 


before that meeting and 


moeriel Insurance Company 


Ht 
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G 
» 
4 > 
wW 
a 


ly informed as to the 


te 


comple 


chramrn 


Ss 
De 9 


‘ 


you anc 


- 
v 


kep 


ation of the losses that they 


s incorrect. 


4 


That 


No, sir. 


at 


” 


Q Is it not a fact that your offices one 
right down the hall from the Imperial Insurance 
Company? 
| AL That's correct, sir. 

Q And is it your testimony that Nr. Haycon 


and Mr. Moore did not have frequent conversations with 
oe 


of the progress of their investigation? 
A . Would you rephrase that? I mean, mane ee 
it, I think I lost it. : 
a Is it not the fact that both before this 
meeting and after, both Mr. Haydon and Mr. Moore had 


. frequent conversations both with you and Mr. Schranz 


keeping oe informed as to their progress of their 
investigation? 
A That is not a fact. 
8 That is not a fact? 
A No, sir. 


Q _ What was the purpose then of this meeting 


. ; : . = | 
that they called? You did not ask for this meeting, 


Gid you, sir? Be ; 2. 


A * No, sir. 


that was all. 


called this 


say right at the top 


Progress report. 


Q Ane isn't that in fact what you were 


given at this March 4th meeting, a progress report on 
their investigation? 
ae | I woule nave to give an opinion, 
Q Well, you certain . State whether or 
not they gave you @ ‘ 


A: This wer our first conerete knowledge of 


the entire situation. 


Q Tnis was your first concrete knowledg¢ 


of the entire situation? 


A First concrete knowledge following the 


" $nitial letter. 


Q Is it not a fact that both Mr. Moore and 
git Stk 
Mr. Haydon orally notified the compeny e few cays after 


"Thanksgiving Eve of 1964, somewhere around Noverder 30th, 
Jet's say, of 1964, that they hac a probadie clain | 


under their bond policy? 
x : 
es LA I do not know that to de 2 fact. 

Q Did they not follow that up in woietnes sir? 

A They aie, sir. 

Q “With incttcess notification to the company 
on ences 6th, 1965? : . 
| A There was a letter of January 6th, redeived 
in our office on January 7th. : 

Q - And it's your Rose: SS after that 
tevter of January 6, 1965, you had no concrete information 
eivenito you with respect to their investisation? | 5 

A Yes, sir. I had no concrete information 

on the claim until this meeting was held. 


We had absolutely 


him when 


ea 


‘. 
rss 


Jat 
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tne ¢ 


>eting, we had no 


tiel letter which 


& by us on 


eceive 
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to 
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he 
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RED 


did you tell 


ning 


nee Company as to 


tect to that, Your Honor, 


v 


2 


the best 


is 


we have the let 


evidence. 
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THE COURT: Well, let's put it this wayt 


Aside from what appears in the Plaintiff's 
‘Exhibit 28, was there any other information that you 


furnished the Imperial with respect to the reason for 


4 


"denying their claim? 


: THE WITNESS: Yes, sir. 


Do you want me to answer your question? 


THE COURT: Yes. 


THE WITNESS: Yes, sir. 

THE COURT: To whom was that ¢ information 
given end when? 
THE WITNESS: It was July 2nd, 1965. 
THE COURT: To whom was it given? | 

THE WITNESS: It was given to Mr. Philip 

‘Smith, Kr. Robert Smith, Mr. Moore, I think those ver re 
; the three people present. | 
: | THE couRT: And in what form was it given? 
"HE WITNESS: It was @ conversation Pe 
Mr. Moore's office. 7 . 

THE COURT: Do you want to ask some 
questions? 

RECKOSS EXAMINATION 
BY MR. SMITH: 


That was well after you denied the clain, 
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THE COUKT: How long had you known Moore 


and Martens and Miller, the principals in this Imperial 


Insurance Company? 24 - 


THE WITNESS: I have known Mr, Moore since -- 
+) 


well, I went to work with the Employers’ on May 18, 1956. 
te , | 

THE COURT: Were you located in the seme 

| 


building all that tine? 


ESS: Several doors avey. I met 
Mr. Moore shortly thereafter. I have known him since. 
° i 
THE COURT: You have done business together? 


THE WITNESS: Yes, Your Honor. 


Pic , : 
THE COURT: You know them professionally 


‘XN 
in terns of your insurance business; you know some of 


them socially, don't you? 
ma ae HE WITNESS: I can't sey thet I have known 

j ; | 
~, them socially, Your Honor. 


. 


THE COURT: You e416 see them at least 
, weekly; is that correct? 
| THE WITNESS: ‘That's eee Your Honor. 
THE COURT: All right. 
PURTHER REDIRECT EXAMINATION 
BY MR. KING: 
Qe = a Zolly, I believe you testified that 


you-did overhear Mr. Schramnn tell Mr. Moore or Mr, 


Eaycon, 


Thank you. 


RECROSS EXAMINATION 


Sth meetings 
A & notation 


prompteé you to make 
conversat you just happen a to 
Mr. Schramm and Mr. Haydon? 


you what 


make a notation in 


nat about it impressed you? 
ened to walk upon a conver= 
sation between 1 and Mr. Haydon on the 
8th of March; is 
rrect. x 


COURT: And you stood there and listened, 


and then you went back and made a notation, why? 
THE WITNESS: Well, Mr. 


me on that day to deliver proof of loss forms to Mr. 


Haydon following the conversation in Mr. Schramn's | 
an ; 


“office, Mr, Haydon returned to his office. I went te 


my supply room in my office, got the forms and Gelivered 


them ‘to Hr. Haydon. 


Now, I am a meticulous notetakxer, Your 
Honor. I can't really say why I noted it, but I did. 
ee THE- COURT: All right. 
ee fap ~ 


mes: v 
N Well, tell us about the meticulous notes 


~ | 


you mace of the March 4th meeting with respect to whet 
issues were to be clarified and who discussed what, 
ana why. 
‘*° qHE WETNESS: Well, Mr. Haydon opened -- 
sn fact, Mr. Haydon handled all of the conversation, 
most of the Conversattionsiand he opened up and seid 
. that the loss would be presented in three sections, 
ABC, Unishops and Harris Underwriters. And then he 
handled each epee and went into detail about then, 
| .THE COURT: What kind of detail did he go 


' : ; A 
into? Let's take the ABC Vending risk, What kind of 


pantain 
cer sasn 
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moany to the point w 


secretec 
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oO 
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Of itt 


y to collect 


er 


sahil 


with respect to 


recall that, Your Honor. 


alking 2dout when 


1e first time on the 4th 
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wf 


o yourfor & 
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"OZONE 
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he was talking about when 


It was quite con- 


ked of you 


. 
as 


you to follow up on what he was 


nr 


carte, 


talking about? 


THE WITNESS: I only recall myself 


getting into one chain of conversation and this con- 


cerned whether they were obligated to report the matter 
‘ e ° 


to the police. 
‘THE COURT: All right, 


“Let the jury hear what you had to say edout 


THE WITNESS: Well, I raised this point 
eae eee it involved Seeman activity that it should 
~ be reported to the police, and then we got the bond! out 
and saw they were not compelled to report it to the 


police under the conditions of the bond. 


_THE COURT: what other conditions of the 


dond did you discuss at that time? 
THE WITNESS: I don't recall any others, : 
Your Honor. 
THE COURT: Did Hr. Schramm participate 

in this discussion? 
= THE WITNESS: Yes, sir. 
-THE COURT: All right. : 
mt 


Did you-give him any instructions that they 


Sehrazs 


or vias there 


the generel under- 


rere to continue their 


if 


ane then let 


had 
- 


> 


COURTS ody tell you what time 


by what time they were 


COURT: Did anyone mention any 


Ure s 
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THE COURT: Abcut when they were to 


complete their investigation? 
THE WITNESS: I heard no statement as to 
any cu.-off date. 


>i “THE COURT: If I understand you correctly, 


4t wasn't until the 8th of March that you took Goxn to 


their office some proof of claims forms? 


THE WITNESS: Proof of loss. 


THE COURT: Proof of loss, 


> 
THE WITNESS: Yes, sir. 


x * x 
FURTHER REDIRECT? EXAMINATION | 
BY MR. KING: 
Mr. Schramm, did there come a time 
THE COURT: This is Mr. Zolly. 
< buss . MR. KING: I keep calling him Mr. Schrenn 


because I expected Mr. Schramm. 


ao BY MR. KING: 


Qe. Mr. Zolly, finally, after the proof of 


loss was filed, in June of 1965, did you or someone 


4 
“from your office investigate the alleged loss? 


A No, sir. : Ness 
Q : You never have investigated the proof of 
loss, the facts in the proof of loss? 


=a " Investigate, what do you mean, sir? 


Dic you know when you Giscussed the so- 
at the facts were or whether 


a 


. 


- hpinne 
wes being 
informal conve 


Q vu éien't know what the facts were then? 


not know all the facts. 


Ané the reason you ciscussed tne criminal 


raised its isn't that right? 
No. They stated facts. 
No. I reisec it. 
Sere HE COURT: And he gave an ‘informal opinion 
= when he loozed at the poblicy he told them based on what 
you told me I doen't think that you have to report it 
to tne police; tsntt that what you did? 
ote ‘THE NESS: Tnat's right, that's correct, 


Your Honor. 
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EDWARD M. 


was called as a witness, and having been first duly sworn, 


was examined and testified as follows: 
ve DIRECT EXAMINATION 
BY MR. KING: 


: eee 
Q Mr. Keyser, will you give your name and adcress, 


‘please, sir. a 
‘Kk Edward M. Keyser, 9602 Cable Drive, Kensington, 
' Maryland. 
"ede a 
Q What is your present employment, Mr. Keyser? 
A I am the Bond Manager of ¢ 
‘Washington, D. C. 
Q- What was your employment back in '63 and '64? 


‘A I.was the Bond Manager for the Employers' Group in 
| 
Washington. 
; 2 


Q How long were you employed by the Employers' Group? 


. 


A Approximately five years. 


Q. Do you remember from when to when? 
A 


_Well, I stopped my ANON two and a half years 
Hae March: 15th. So five years from then going webs ae 
Q Mr. Keyser, I direct your Event onnkso around March 
4, 1965, and ask you if you at that time merewenploved by 
Employers' Group? 


A Yes, sir. 


een re- 
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r. Smith; and there 
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think 
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mith and fir. 
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A I would say approximately an hour or an hour and a 


half, something of that nature. 
Q Were you in attendance during the whole meeting? 
A Yes, sir. | i 
Q Did you hear Mr. Schramm at thet meeting s2y to 
Mr. Moore or anybody else present at the meeting to 


ever time was necessary, that they did not want the 


be reported piecemeal. They wanted it in final form so they 


icould handle it? Did you hear Mr. Schramm at 


that statement? 
A Are you referring to a loss report? 
@ Yes. 
ay ‘No, sir. 
Q I believe you testified Mr. Haydon was also at 
oeios: didn't you, or did you? i 

THE COURT: He did not. 

THE WITNESS: I aid not. 

$ 


BY MR. KING: 


Was he? 


ee 


‘That Was the other gentleman. It hds been some 
time, you know. 
Q Now, Mr. Keyser, I asked you tf you heard 
Mr. Schramm at that meeting say to Mr. Haydon or anybody else 


at the meeting: "I do not want you to file a proof of loss 


n file a proof of 
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CROSS-EXAMNINATION 
. BY MR. SMITH: 
Q - Mr. Keyser, I show you what has been marked as 
Plaintiff's Exhibit No. 1 which is the fidelity bond involved 


in this case. Who countersigned that bond, sir? Is that your 


signature, sir? 
ee 


. 


A Yes, sir, that's mine. 


Q So you had authority to issue or sign thiis bond but 


you did not have authority to waive any conditions junder it by 


“a 


the company? 


‘A That's right. That's the normal procedure. 


Q Now, did you make any notes about this meeting, sir? 
JA I did not. 
Q Did you know that Mr. Zolly received a copy of this 


memorandum, sir, that Mr. Moore prepared which is Plaintiff's 
whe 


Exhibit No. 27 that Mr. King, your company counsel, just show- 


ed you? 


A No, I did not know that he had a copy and I have 


never séen a like copy. 


'Q ° What was the purpose of thfs meeting, as you under- 


stood it, on March 4, 1965? 


od 
4 . 


iperial 
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r proof of loss claim under 


ot 
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1 you just showed me -- 
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Ma bts 
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BY MR. SHITH: 
A) Did there come a time during the course of this 
March 4, 1965, meeting that either you, Mr. Schrarn oe 
Mr. Zolly stated to any of the werasencesves there at 


Imperial Insurance Company that there was a cut-off date by 


which time the company had:to file their proof of loss clain, 
Gas . | 


<their detailed proof of loss claim? 


A I don't recall. 


. 


Q You don't recall? 


“ 


Sti i 5 
A I will amend that. I didn't make any statement to 
. ail 


that effect. I don't recall anybody else doing so. 


Q Are you aware of the fact, sir, that the proof of 


ae 


loss forms, your company's proof of loss forms, were not even 
delivered to Imperial Insurarice Company until some | date sub- 
“sequent to that meeting, sir? I. ae 
at aN tee 
A I am not aware of it. But this could -- I am not 


involved in that part of it. Let me explain what my job was. 
Q Very well. You are not aware of that fact. 


A’ In working with the underwriting, we get| the infor- 


- - 


mation to determine if we can write a policy of this nature. 


After we get it, then we decide on the premiun, and sf it is 


If they have a 
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believe you 


ffices of the Employers' 


ch o 


there throughout the 


1S 


your recollection, it wa 


of 


about an hour or an hour and a half, is that correct? 


THE WITNESS: Yes, sir. 


: | 
THE COURT: Do you have any recollection of what 


.-they discussed for an hour or an hour and a half? 


THE WITNESS: Well, they were discussing 
bility of a claim and the mechanics of how they « 
we : : : 


about setting up the evidence and what they were 1 
‘to formulate the loss picture. 
: THE COURT: Did Mr. Schramm or Mr. Zolly perts ipate 


in the discussion at all or did they just sit and listen to 
what was being said? 


THE WITNESS: No. They participated in the discussion. 


a 
Mostly they sat and listened to what was being said ‘because 


the purpose -- | 
a . MR. KING: | Keep your voice up. 

THE WITNESS: -- mostly they sat and listened to 
what was being said and discussed, but occasionally they 


would enter into the conversation. The purpose foe Oe visit 


was the first meeting to see what was the problem; | see whether 


there was a claim and tee have an initial conferenke about it 
| 
THE COURT: Did you participate in the disoussion 
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that time? 


THE WITNESS: He was directing his remark [to the two 


people at the head of the table, M 

THE COURT: Would you sey thet he emphasize 

point? You are saying he emphasized it? This you renenber? 
| THE WITNESS: This I remember. , 

sir, renner he emphasized it and made a big point 


‘Sust stated it. 


ae ; ' | 
: THE COURT: Was there any discussion about wheth 
nat = ee : A | 


or not Imperial could file it within any specific time, w 
‘ 
any time mentioned by anybody in connection with 


“tion or filing of the proof of loss? Was time 
all by anybody at that meeting as far as you renemover? 


| 
THE WITNESS: The only problem of time that I re- 


‘collect, sir, is Mr. Schramm saying please have the proof of 
a 


Coy a ' 
loss presented timely to protect both parties, the insured and 


ourselves. 


oe 


THE COURT: In what context did that discussion 


arise about time? 


| 
HE WITNESS: When they were discussing the evidence 


they were accumulating and the fact that it might take -- 
t : ‘ ; 


they didn't have it all completed as of that date: 


; THE COURT: When Imperial indicated they didn't 


have it all complete, you say that they said it had to be 


_ timely? 


mew wrovcee. 
af pos SO: 


Now, Your Henor, I an reading fre the_. 
, for the record: this 


Kine, ecunsel for the dacrendant. 


lw» 


York City, in the 


Ss 


1968, in New 


oo 
“ 


MeLennan, Inc. 


owing questions were asked of Mr. Mulliris by 


you sey, sir, if I were to tell 


6. TI hak given it to 


SS 


you say, sir, if I were to tell 


oO, 


Imperial Insurance Company, told virtually every 


l Insvranece Company that he 


principal in the 


hea mete such en agreement with his very gocd friend, 


Mp.-Don Futlins, of March & MeIennan, that 
Papas ‘ 
effect a cre was a 5 percent 


Pal - % ” 
Lecter on the ABC Vending Corpera- 


tion risk? 
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SER. KING: I object to that question. The 
qcaeion is, what would you say. That is wholly 
iumaterial and the question is impropex. 
"um. SHITH: You. made your objecticn. 
"Q: _ Answer the question,_sir." 
‘Answer by Hr. Mullins: 
‘ “Well, you guys are ind of losing me a dit. 
'-.Naturally, I never mace any agreement. 
cockeyed liar. if he says that. 
*Q: Thank you, = 


"A: Because I never talked to this guy about: 


that. Never. i 


~~. 


ns 


S Now, sir, as a matter of fact, did ther 
come a tiie when. you received a telephone call in 
your office in New York City from Mr. A. in Moore, 
Vice “President of Imperial Insurance Company, the 

esievone call coming from his office in ¥a shington, 
D. C., during which telephone call Mr. Moore asked 
you substantially that sane question? 
"As Yes. 
MNR. KING: I object to that question as leading. 
I received the call from Mr. Sore. 1... 
Could you tell us approximately when eae 


was, sir? 


"as In Secember 18 elieve it was. 


rated, that 


never talked 


_Ko, sir. 


Hea you ever met hin personally or knew 


ow the guy emi never met him." 


wer is: "I diantt.® 


“ER. SiATH: Te « tent. The answer 


* 
him personally cr mew him 
I aientt’ mew the guy and never met hin." 


at the question, had you ever 

with Me. Dandridge or with any 
other representative of Imperial Insurance or any 
agent of Inpertal Insveance Company that could pos- 
sibly have even been construed as veiling a profit 


guarantee factor agreement on the Ae Vending Cor- 


“poration risk? 
“RA My answer ig,I7willigc further cn it.” 
This is an answer by Mr. Mullins: !:° 
"Neither myself or anyone in Marsh & McLennan 
wade such an agreement. . 
"ng: Now,you have teen in the_business, 
Snsurance business -- let me asX you this: How 


long have you been ecnnected with March & McLennan, 
4 ; ni 5 t. | 
sir? Ao Nee, os e 

Thirty-three years. Mey 10, 1935. 


| 
You have been in the insurance business» 


for 33 years? 


"As Right. 
| 


"Q: And obviously, you would know if somebody 
were making such an agreement or anything apprceechins 


that with you? 


18 


MAS Absolutely. 

BQ: Now, Mr. Mullins, were you aware of the 
fact that Imperial Insurance Company was Been ee 
its agent, Harris Underuriters, Incorpcrated, on the 
ABC Vending Corporation risk without the benefit of 


“any reinsurance, were you aware of that fact, sir 


TA: I diantt even know the Harris Under- 


writers at all. And I didntt know that the Imperial -- 


Ld no reinsurance « 


yrance.e Did you know 


that is terrible. 


nt terrtole, sir, sf, in fact, 

class te begin with. we 
clicy with a 50,000» 

-- He has $25 


$2500, $2500 


moving over to pease 11 at line 


*Q:. ~ ‘yell, you ynow something avout Imperial 
‘Ynsurence Company's operation in enter vere -the 
snsurer in this particular claim, were they not. sir? 

Right. Smell compeny- 
In this particular ris, are you aware of 
that tt is, in fact, a small company,» sir? 


Sure." 


t 
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bottcn of that page: 


‘ profit guarantee factor with b 


"Q: Now, Mr. Mullins, you heve 
“ nt | 
fied that you received a telephone call fron Mr. Mocre 


on or about December 14, 1964, wherein he asked you if 


you personally had had eny agreement for a 5 percent 


4 °. 


ir. Dandrid: 
there come a time when at the re 


attended a meeting in Washington, D. C. 


of Imperial Insurance, Incorporated £ 


“this ABC Vending Corporaticn risk? 


~ 


es ae : : 
Dandridge on the telephcne. It was ene cf these squawk 


-box conversations. And I stated just like 


fore, that there was no such agreement made 
oS 


. 


Mr. Dandridge was all wet. And Dandriase s 


must have been misunderstood.t So I sata, tell, 


anyway, Moore asked me if I would ccme down.? And 
I s3id, 'Sure.' So Jack Fitspatrick, who is head of 
the Placing Department at the present tine, who was 


my assistant at the time and worked with me on that 


line, he and I went down to Washington the following 


aay. 


- i 


"OQ: Theat would be December 15th, sir, 19642 


The LdSth. 
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*Q 


Mr. Lord. 


A. Emory Lora? 
That's right. He is the guy from the Harris 
{ti 


agency. The first time I ever met hin. yi 


| 
"Q Would that be Harris Underwriters, Incor- 


porated? 


. Yese : 
‘Who else was there? 


Bob Goode of the Leiste Associates, 


- 


Leiste, and Jack Fitzpatrick ani myself. 
Mr. Dandridge wes there, as well, sir? 


Bill panaridge. 


What, “hr anything, was established at thet 


meeting with SESE EC to the ABC Vending Coenen risk? 


What took nate at the meeting? oe Lt ae 
"As It was a very informal, very nice necting. 
Everybody seemed on a very friendly SA And 


Daniridge diantt say boo all during the meeting. Mr.— 
| 


Moore dia most of the talking and he asked me and Jack 


arm ae . 


Fitzpatrick, he ‘asked Bob Goode and Mr. Leiste, if 


there was any such thing as a 5 percent guarante¢ under 
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TA Right. 
"): Prior to that time, when Hr. Heore called 
“you that day, December 14, 196%, had you ever taltved 
to any other principal cr officer of Imperial Insur- yah 
“ance Cones other than Mr. Dandridge? 
No, sir. 
Never had, any contact whatscever with any- 


body else there? 


Ba: No. May I say something? We never did any 


epestness with the imperial Insurance Company. I think 
. the only line we Bae placed with then was the ABC. 
Vending. 
"Q: The only risk then, that during 1963 ant 
19642 
mA: That's right. 
That Imperial = 
And it was -- aeanas a dcozy." 
, Mr. King, going over to page 52, on line 5: 
Were you aware of the fact, sir, that ma 


Dandridge orally appointed Harris Underwriters to com- 


mit Imperial Insurance carte blanche on excess and 


~ 4) 
, 


even knew of these 
pecple until I nme 
t6%. 


"Q:; Did you know -~ 


"Rt I never knew this guy, Lord. Never heard 


¥ 


about hin wy ¥ at that meeting. 
BO: Ynen Marsh 


5 @ucing broker of the ABC Vending Company risk, were 


ae 


you avere at that tine cr ves any representative at 


Mersh & MeLennan euare of the fact that Harris Under- . 


sent representing Inperial 
through Leiste 
A then with you pecple as producing 
rep, were you auare of that fact? 
Never mew that. Tne enly one I dealt with 


wes the Leiste tssoctates.” 


. MR. KING: Nvere Leiste Associates.” if I mignt 


4Anterrupt, Your Honor. 
= Pp! 


¢ yp. syrrH: I thought that 1s what I said. I will 


‘yead it again. 


THE COURT: It is not necessery- Move. on to the 


next portion. 


- MR. SMITH: On page 58, Mr. King. Now. this is Me 


King's questioning of Mr. Mullins. 


- MR. KING: Which line? 
“wR. SMITH: Line 6. 

m1 ng When you say your suspicion would be 

- aroused vhere an insurance perery relly appcintes 


san agent what ao you mean oe that? . 
a "a: The question as asked of me, if Ita 


‘correct, Harris Unieruriters was given a carte, ‘blanche. 
binding facility ty the Imperial Insurance Company. 
Orally. I said I never heami of this type of thing 
being done. And it didntt ~~ it_doesntt suell right 
to me. , 

"Qo" -- This is Mr. Rieloucostontne of Me. 


: | 
Mullins: 


- 6 


"Well, you say it doesn't smell right. What do 


SOF 
you mean? rn 


a ~ 


“®as. Because two individuals evidently made an 


we 


, | ; 
agreement to -- this is something that, telieve mes in 


A 


business, I never heard of anybody, 
blenche authorization to bind. 
I understand what you say, tut how -- what 
ao you ween by arouse your suspicion? That is what T 
am trying 
Befcre any representative, superintenient 
for ean insurance company, 


er you want to call hin, 


of the insurance com 


e aiants. Hou woul 


fa: It wouldn't lock right. 
Fos What would you suspect? 
FA: tf? I were an, insurance executive and I 


heerd that somenoiy had, given 2 carte blanche author- 


{zation to some agent to bind any type surplus line, 


excess logs or anything else, I would be very, very 


upset about it and I don't think I vould keep him on 


the payroll. I'd ick him the hell out." 


~* & 
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YR. SMITH: If Your Honor will give me a moment. 


THE COURT: . Surely. 


MR. SHITH: Nev, thts is a centinuaticn of 


war 


where I left off of Mc. King's questicning. This is ! 


questioning of Mr. Mullins. The next question was: 
| 
aes suppose you were upset about it and 


* there was nothing wrong occurred. 
"As Well, -~ 


It would be all right, wouldnt’ £8 
Be. lucky." tC | | 
MR. KING: What page are yeu cn, IP. Sith? 
MR. SMITH: The very Same page I was on, sir, pase 


Mr. King continues on here: I 


ate 


- ~ ———— : 
"Q: Now, the only way the person who gave the 


of ! 


“so-called carte blanche could benefit, would be out 


of. the PRementy Dees BES or from a Kdekback?- That 


nde f hey . . 4 


is the only. tors ways he could poneeace 


a 


“A: Well, the ome way, -- let me just try and 


». think about how the agent would come into -- the agent 


is the producing, Harris was the producing agent for ~ 


Imperial. 


mee "Q: I am not mececserialty talking about Harris. 


I am talking about -- hae 


The agent is the 
producing 
"and they got a 
they not, sir? 


doen't know that. 


is that we got 


Marsh & MeLennen. Leiste got 


e 
that was, that was 


lence 
faba rt 


executive 


FQ: 


cutback? 
cf a cutback frr 
45 producing tusiness 


He is,naturally, getting a kiexback 
t+ 


fron th recusi tn the company who is accepting 


is the only way. 


wheat you mean by suspic 


This is ell Mr. King's gvuestior 


"OQ: If 4b did develop that there wasn't any such 
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kickback, there wouldn't be anything wrongs would there? 


It would be a mistake of business judgment? 
' at That's right. 
. NR. KING: That is all. Thank you. 
FEXANINATION BY MR. SMITH: 
"Q: There could Relcones things ureng that you 


wouldn't be able to speculate on at this tine without 


Knowing all the facts, sir? 


Absolutely. 


Bea 
¥ 


"0: The commission was split. There was a full 


25 percent commission. 10 percent to Marsh & MeLerinan; 
pe th i 
. aa eee * . pal 


= , 


is that correct? 


"a: Right. 


"9: 10 percent ‘to George Leiste Associates, and 
-5 percent to the agent, which happened to be Harris 
i | 
- Underwriters, is that correct, sir? 


Right. 


So you dontt know -- Marsh & McLennan re- 


ceived their full commission, is that correct, sir? 


Yes. 2 =) 


Leiste received their full commission? | 


Right. 


You dontt know what happened, if anything, 


to the commission to Harris Underwriters? 
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ny way of knowing 


Yes, Your Eonor. 
Oo page 51, at the bottom of the page, in qucs- 


tioning by nyseli, this is questioning of Nr. Kulien by 


pyself: 


o 


King asked you if you knew whether or not 
ur. Dandridge got anything unger the table. In point of fact, 
you doa't knov that he did, but you don't know that he dida't 
either. j 

"y wouldn't have any Way of knowing. 
"xever had any actval dealings with the man at 211? 


"Kone at, all." 
A. W. KOORZ, JR. 
was recalled as a rebuttal witness, baving been previously" 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
‘By Hr. mith: 

Q Row, Mr, Moore, you were seated in Court here, 
were you not, sir, when Mr. Dandridge testizied in this case? 
A yes, I was seated here in the Court during his 

testimony. 


Q Mir. Moore, did you hear ir. Dandridge testify that 
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he had discussed at cover of your company's early breakfast 
meetings prior to ene nidale of Septenber of aoe that ke 
Ba @iscussed at several of those neetings the fact that ke 


had comitted the company on excess and surplus line risks? 
| 
fA 38 Yes, I heard hin testify. 


Q Is that true? 


A It poss avery js not true. The only tine that 


ur. Dandridge mentioned excess and surplus lines to the con=- 

pany officials ‘after he came with the company was at one of 

our breakfast meetings in Avgust sen he discussed asi nd 
, -| 

talked about 4t futuristically.” 

Q You also heard ur. Dandridge testify, aid you, sir, 
that Imperial Insurance Company had written excess and surplus 
lines business before he had come with the cpupanye Did you 
hear him testify to that effect, sir? > aH 

A yes, I did hear hin testify to that effect. 

Q Is that a true statenent, sir? : 

4A “It positively is not. We did not write excess and 
surplus lines bofore Nr. Dandridge came and we havel not written 
any excess and surplus lines since he left. The only ones 
that we wrote were the ones- that he personally committed 
the company to. . ; 

Q Sone reverence has beea made to ‘the substandard 


automobile business which your company Was engaged j jin and is 
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Is that an excess ance surplus lines vis, 
> automobile business? 

Bard automobile business is definitely, 
positively not an excess and surplus lines risk. It bas n0- 
N 
thing to do with the excess lines business. 

Q Whet is the difference between the substanGara 
automobile business and the excess and surplus lines business, 
sir? 

A The excess and surplus lines business is very hazard- 
ous type busiacss, like the ABC risk which has been discessed 
at length here, where the rates are not published. The rates 
are cetermined by the company as to how much they will charge 


for that particular risk. 


In the substandard autocobile business, the rates are 


set by the insurance departnuents for that particular State. 


. 


The State of Maryland or the District of Columbia have 
published rates Waich the companies, like ourselves, like tne 
company I am now with, we lave to use the rate that is pub- 
lished ky the State of Maryland or by the District of Columbia 
to write automobile substendard business on. 

They tel] us what rate we can charge. There Js no nego~ 
tiating back and forth like there is in the excess and sur- 
plus lines business. 


Q Yr. Moore, Gad you also beur Mr. Dendridce testify 
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that you would not let hin finish or ConTSeS the handwritten 


list which you cerca seee hin to prepare of all surplus and 


excess lines risks that he had committed the con pany on? 


‘N 


I believe the date of that list was November 28, 1964. 
I show yon this handwritten list back ghich is Plaintiff's 


Exhibit No. 8 for your reference, sir. 


kr. Dandridge testified, did he not, sir, that he was 
i 
not permitted to finish that list? Is that correct, sir? 
A That is correct. He testified he was not alloved 


to finish it. 
Q What I an asking you: Is that a true statenent, 
| 
| 
A “It positively is not true, because I called Mr. 


sir? Is his statement true ‘on that count? 


Dandridge into ny office and asked hin specifically aid he 


. 


have any other excess ona surplus lines risks which he had 


committed our company on other than the ABC Unishops risk. 
| 
said, finally admitted, told me that he did. 


I ordered Mr. Dancridge to go -~ He said that he did have 
; ‘ 
additional risks. I said,"Where are they, the ones you have 


committed the company on?" He said, “They are over in my desk." 
. es | 


J said, “Will you go over to your office in your desk and pre- 
| 

pare a list, an entire list, of every risk, excess and surplus 

lines risk, that you have committed this company on? Get all 


of the papers out of your desk pertaining to these risks, and 


bring them over to ny i here with 
you return with that list." 
waited in py office until approxi- 
mately 6 o'clock that eve i When Mr. Dandridge came back 
th sone other docuueuts that had 
been introduced here. An ed hin thea, after coning 
Gorn off the ceilings, if that was every -- 
"poes this list contain everything you ¢ nnitted 


Fe said, "Yes, sir.” I said, "Is this all 


ninz to these risks?" He said, "Yes, 


Q Let re interrupt you, Mr. uoore. Did you at any 


tine during the course of his preparation of that list take 


away any of his Ziles? 
A I did not go into >. Dandridge's office period. 
I waited in ry office for hin to bring me the coupleted list, 
positively this was a 
coupleted list in ny Ld. I dig not go to his office at 
all. 
yr. Kress was with you during that time, sir? 


hed Ir. Kress there in order to have a 


Q Never wind that, sir. 


Approximately what tinge was it that you asked hin? I 


believe you already testified it wes around 6 o'cloc when he 
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Came back with the list and all the files. Approximately 


what time was it that you asked him to prepare the 18st? 

A I would say it was 2 to 3 o'clock in the afternoon 
a ee 
when I asked him to go prepare this list. | 

Q Sir, this is Plaintiff's BETO No. 3 which you 
have already testified to. Are PRS all of the ties that 
ir. Dandridge turned over to you at that point, sir? 

7.\ These are the files that Mr. Dandridge brought 
into my ‘office at the tine he gave me this list. 

Q Are these the files -- I believe you have already 


testified to -- that were developed pursuant to the conpany's 


investigation of other risks that were not contained ‘in the 


files that Mr. Dandridze had? Is that correct, sir? 


A That is correct. These were the ones that were 


in Mr. Dandridge'’s desk that we discovered during the dis- 


covery period. 

Q And these contain a number of additional excess 
and surplus lines risks certificates and so forth that Mr. 
Haydon and yourself discovered pursuant to your investigation? 
Is that correct, sir? eae 

A That is correct. These are additional risks that 
we discovered that Mr. Dandridge had connitted a8 SES on 
but that he did not give me on that Thanksgiving Eve when I 


‘N 


asked him for the entire list. : 
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Q Therefore, I take it the list is incomplete? Is 


that correct, sir? 


A The list, as it turns out, actually only listed 


approxinately balf of the risss that ir. Dandridge had con-~ 


mitted our covpany Od. 


MR. SUITE: Excuse me, Your Honor, While I put 


these back. 


. 
ter the Novezber 25 date, Thanksgiving 
r. Dandridge brought you his files and 
his list, did you allov ur. Dandridge to go on about his 
the office at that point, sir? 
I instructed lic. Dandricre 
Ee tolc re again at that meeting that 
guaranty profit with his good friena Don Mullen, Vice Presi- 
cent ci Marsh & Meclennan. I asked hast where it vas. He said 
he kag it orally. 7 
Y instructed him in no uncertain terms to get this con- 
pitnent frou his good friend, Mr. Yullen, this agreement, 
in writing. And I toidc hin specifically that he did rot have 
the authority to commit our company on any hore business 
period. 
me 


I said, "You do not have any authority, from this time 


forward, to commit this company on any type risk." 
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Q During the tine between November 25, 1964, and the 


meeting which took place of all the brokers and agents on 
the ABC Vending Company list in your office on Decenber 15, 
1964, during that period of time, what, if any, contact 


were you having and Mr. Haydon having vith Er. Dandridge with 


respect to any of these excess and surplus lines risks? 


A We were asking him specific questions about these 


s 


risks and trying to develop information necessary to de- 
termine what we were really Sar But -— 

Q Was he cooperating with you, sir, in furnishing 
any information along those lines? 

A Well, frankly, he dica'tt give us any inforsation 
of any consequence. | 

Q Did you ask Nr. Dandridge anything in particular, 
or you or Mr. Haydon anything in particular, about this Cos- 
mopolitan Zs I am sorry. This is, againe Plaintiff's rxhi- 
bit No. 8, which is Mr. Dandridge's handwritten list. 

And I show you, again, over here where he sots of 
Cosmopolitan Insurance Coucenetpontercaoh covering 25 in- 


dividual risks on the East Coast. Were you trying to develon 


some information specifically with respect to that during that 


~ | 


period? 
A _ Yes, because he mentioned on his handwritten list 


that he says Cosmopolitan Insurance Company - Bordereau 


covering 25 incdivicual rishs on the Dast Coast. So Mr. 
sation, Was enly able to develop 12 
his Cosmopolitan - Bordereau and Mr. 


And we ashcd Er. Dandricge on several occasions where 


the other 13 risss ¥ere. Ke is telling us here that he has 


comnitted us on 25, but ve can only fine evidence of 12. 
eral tines on this, because you 


can imagise our Lng owing we were On 25 risks and not 


with respect to any of 
sir? Y¥ere you ever able to find out where the 
vere on those r2sss? 
No, sir. “hat we tried to get the premium on 
then after we found out what they were. | 

Q The 12 vere. 

A we US uccessZzul. 

Q Sir, I believe you bave already testified that 
after the December toting it was Decenber 31, actually, 
when you let tr. ba ricge go from the company? Is that 
correct, sir? 

A That is correct. Walt a minute now. It was, I 


pelieve, the last day of Lecenber 1964. 
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That would be December 31, 1964, vould it not, sir? 
A That is correct. . 
Q On or abovt that date. 
Now when Mr. Dandridge left, did you or the coupany 


pay hin a bonus? 


| 
A Ye certainly aid not pay him a bonus. re did pay. 


him his severeace pay, but we certainly never paid hin any 


. 
- 


bonus. 
Q After hir. Dandridge left the company, did you hear 
anything about his employment elsewhere, sir? 


Ae Shortly after he left, I Dee that he ras selling 
sone local mutual funds over in Virginia. 

Q Those are not insurance -- 

A No. It had nothing to do with ceeuranee Then 
later I heard that he was working for a magazine in New Yor: -- 

Q Were you attempting to keep track of ur, ‘Dandridge 
in any way, shape, or form at this point? 

A No, sir. I was definitely not trying to keep 
track of him. I was finished with hin. “It vould ‘come to my 
attention. Somebody would mention to ne that br. Dandridge 
was working for a magazine company in New York, And then 
there did come to my attention that he had applied for un- 


employment compensation and there was a hearing here in the 


District of Columbia on that. 


compensation through 


last employer. 
Dandridge state that he 
conpany, the Ttica wstual In- 
surance Se ; :, or of New york? 
B : scard hin 25fy to that fact. 


ever contact your 


reference for 


“pany never contacted 


your company ever make any attempt to 


That is not the nature of cur company ~~ 


Juz COURT: You cen enswer that yes or no. 


By lr. Snkth: 
Just yes or no. 


Ko, sir; we gid not try to blacklist hin. 


WILLIAM SCHRAI, 
was called 45 2 witness Lirst baving been duly sworn, 


testified as follows: 


DIRECT EXAMINATION 
“BY MR. KING: 
-Q Now, Mr. Schrama, will you speak up So the 


ladies and gentlemen of the jury and the Court can | hear? 
Will you give your nane and address, please? 
A William Schramm. Residence or business? 


Q Both. 


/ ’ 


A My business address is 5100 Wisconsin aeons 


Northwest, and my hone aaaress is 1612 Oakview Drive, 


- 


Silver Spring. 


Q Will you please Spell your nane for the benefit 
of the reporter? S 


S-c-h-r-a~ci-n. 
Now, Mr. Schramm, where are you enployed? 


By the Employers Group Insurance Company. 


| 
And that is the defendant in the present case? 


Yes, sir. 

And what is ais present position? 

J am a branch manager. 

How long have you been employed by the defendanti 


In this capacity, since 1954. Before that, in 


another capacity for quite sone time. 


Well, bow Long was your total tine of cuployuent? 


Since 1°46. 


Q Now, wnat were your duties in 1963 and 1964? 
A 


nervisee the operations of the branch office 


To Sur 
a : ! . ° : 

of the insurance company. That includes undervviting the 

personnel services of the coupaRy. 


Schvamn, I call your attention to a 


\ 
March 4, 1964. Did you attend a 
yepzesentatives of your company and repre— 
sentatives of the plaintiz{? 

I show you plaintiff's Exhibit No. 27; which 
is 2 each of that necting prepared by Mr. Moore, and 
ask you if you have ever seen that pefore, or a copy or 3%? 

A Yes, sir. 

Q Now, will you tell us yho was present at that 
meeting, to the best of your recollection? 

A From my company; J was present, Me. Zolly, ir. 
“Keyser, ur, Snith, attorncy for the plaintizfZ, Mr. Haydon, 
Mr. Moore, and I believe a Mr. Cress was there. I'm not 


sure of the lest one but I belicve Mr. Cress was there. 


Q Now, did you stay for the duration of the necting? 


Yes, sir. 

‘Q Mr. Moore has heretofore testified, Mr. Schrama, 
concerning that meeting, that you said to hin, "I ao not 
want you to file a proof of loss piece meal. I vant you 
to find out what your entire loss is and after youl bane 
found that out, then file proof of loss covering ala the 
losses that you have sustained. Do not file a demas 
or piece-meal clain. Wait and file it after you have 
gotten all the facts." Did you ever Say that? : 


A No. | 


“ | 
Q Mr. Haydon, whon I understand you said was 


present at that meeting, has heretofore testified as 
follows concerning alleged statements that you macs at 

that meeting. He said you said, "To take eceren ae 

was necessary, that they did not want .. ." that's meaning 
your company and you, ". . . the loss to be reported piece 
meal." They wanted it in final fora so they could bandle 
it. Did you ever make that statement? 


A No. 


Q What, if anything, did you say to then, Mr. 
| 


Schramm? 
A Well, towards the conclusion of the meeting, we 


- 


Mx. Snith, who 
others gentlenan, 
3t was My. Haydon or 


tore standing «round. And at that point 


I said file a prool of loss even if it is incomplete. File 


the proof. 
Q Did you have any subsequent conferences with 
Mr. Mooxe ox Mr. 
A Vitbin a very few cays there was a meeting, there 


was not a conference, it was in uy office -- it wasatt 


really a necting 5t yas Mc. Haydon that was in my office 
5 


oy 


and we 3 uss > and I advised hin specifical- 
ly to file the proof of less. 

Q Wes the cate of March 4th, 1964, the first 
conference you attended with representatives of the 
plaintiff? 

A It was the first conference, yes, Sir. 

MR. KING: That's all I have, Thank you. 
CROSS-EZAMINATION 
BY MR. SMITH: 
Q 1b. Schraza, I belicve you testified that you 


were the branch manager, is that correct, sir? 


A That's correct. 
, Q You are the branch manager for the District of 

Coluubia? : 

A That's right. It includes two counties = 
Maryland and quite 5 few in Yirginia. 

Q In point of fact, this is a British corporation, 
is it not, and they have offices in practically najor city 
in the United States? 


A That's correct. 


- 


And you are the branch manager for this particular 


That's correct. 
Now, you testified that you were at the Narch 4th 
meeting. What was the purpose for that neeting and who 
_ called you for attendance at it? 
A Either Mr. Haydon or Ur, Moore called wees the 


meeting ostensively to discuss the case. 


Q Wasn't it in fact to give you a full progress 


report on that entire investigation? 


A. I don"t -- 


t 


| 
Q You said you received a memorandun of this, sir? 


I belicve I did. | 


~ 
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Substantial clains 
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rccalment or 


Co 


Nature of D 
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intentional failure to make known liabilities, which 
be had authorized as an officer and general nenager 
ion behal? of the company to the company. 
B. Telling and perpetuating falsehoods to 
paperiorece : 
pees that not reflect that in that nenorandun? 
A I consider that to be an agenda for the meeting. 
Q ‘Was this not the information that was discussed 
more in detail at that meeting? . 


A We covered a great many of these points, yes. 


pane same discussion, 

Q Now, the Imperial Insurance Coupany orally 
notified -- Mr. Moore and/or ‘ur. Haydon, was it ah. vho 
orally notified you, sir, shortly after Thanksgiving on 
or about November 30, 1964. Did they not orally notify 
you, sir, that they had a probable clain under their bond; 
do you recall that, sir? : 

A I was just checking the day; it would have been 

’ towards the end of '64 the discussions were held. Naturally, 
theso people were adjacent to us, to our office, it was in 


the same building, and the individual involved was scen 


almost daily and he was no longer seen daily towards the 


nunber of discussions prior 
ntt there, sir? 


ollection, there were dis~ 


the conpany folloy this oral notifica- 
tion to you of a probable clain with a weitten notification 
‘ 
. letter, if I recall, fron Mr, Moore 
to notify vs of 2 possible or 


written to ue or my superior, I'm 


Mr, Zolly? 
Me, Zolly was clain superintendent at that time. 
'Q Now, at this Warch 4th, 1 neeting, was there 
any stetenent nade by you as to the cut-off dates by which 
the fora o2 prooz of, 102s clain had to be filed by Inperial 
Insurance Conpany? 


A J don’t recall it. 


You can't recall it? 


No, I can't recall it; not the specific date, no. 


What date do you take, sir, that the Smperial 


Insurance Company had to file the proof of loss clain by? 

A ~ That would have to be exanined fron when it was 

issued to the insured; when the bond was issued. : 
MR. SHITH: Way we have this marked as Plaintiff's 
Exhibit No. 34 for identification? 
(Whereupon, Plaintiff's Exhibit No. 
34 was marked for identification.) 
MR, KING: lay we See.it, Mr. Sanith? 
MR. SMITH: Certainly. 
BY MR, SMITH: 

Q Now, Mr. Schrama, I show you what has Been marked 
as Plaintiff's Exbibit No. 34 for identification; do you 
know what that document is, sir? 

A It's labeled Proof of Loss on my company's fora. 


Is this not your conpany's regular proof of loss 
Yes, it is, 
Q Now, on the face of this proof of loss form -—- 
I offer this, Your Honor, in evidence. 
THE COURT: Come to the Bench. 


(AT THE BENCH) 


MR. KING: Your Honor, that is already in evidence, 


that proof of loss yoru 


front, Your Honor. 
introduced in evidence. 
in evidence as 


of loss form, 


21, show it to hin. There's no 
1 


eifference i: 


(IX OPEN COURT) 


Usee 


tye) s ae 
My, Scaranz, 


I show you what has been placed in 


- That, of course, is 


t not, Sir? 
I baven't checked the 


you check that you will be certain. 


It appears to be, however. This is in point of 


fact. The proof of loss fora that was filed with your 


company? 
A 


Q Now, on the face of that proof of loss forn, sir, 


. 


-- by the way, is jt not a fact that the proof of loss Lorms 


were not delivered to 


the Imperial Insurance Company until 


"967 


a number of days after this progress report necting of 


March 4th, 1965? 


A Another date set had been forwarded to then. I'n 
| 
not involved in the routine handling of it, so lI wouldn't 


know. 
.. Q Would it refresh your menory if I. would tell you 


that Mr. Zolly testified that it was on or about Yarch § 


that he delivered the proof of loss forus to the company? 


A It would be around then, yes. 
Q Now, on the face of this proof of loss fora, it 
Says the date and anount of loss are set forth in detail 
on the reverse side thereof and this is required to be 
filed under oath, is it not, sir? 
A I believe it must be. 
-Q On the back of that proof of loss forn abies it 


not show total loss and then the figure for net loss, sir? 


Is that not shown there, sir? 


ce A It doesn't show any figures. There's a no 


amount showing that. 


Q I'm not saying that. The information called 


for there is the total loss and the net loss on your fora, 


is that not correct, sir? r ; ee 


Insuvance Company's 


loss statenent of 


Have you ever reviewed 


Insurance 


totes) 


snow there is no amount 


that 12 page document is, no. 
the March 4th necting in 1965, 
acditionzl conversations with cir. Moore and/or Mr. 
Haydon, didn’t you, with regard to the filing? 
4 Four d2ys later I net specifically with Mr. Haydon. 
Mir. Haydon was in uy office and we discussed it. 
Q Is it also not a fact, sir, that sonetime during 
the month of May you contacted lx. Moore and urged hin to 


~ile the proof of Loss, clain as soon 25 he could? 


I couldn't recall the date on that. I. don't recall 


that. 


. 


. But you do recall that there were further con- 
versations and informal conferences with Ur. Nloore and/or 
Mr, Haydon after that March 4 conference, was there not? 

A I an positive there were conversations prior to 
the March 4 meeting, | 

Q Did you, at any time, advise Mr, Moore, or 2 any 


other principal of the insurance company as toa cut-off 


Cate by which time they bad to file the proof of Loss 


statement with your company? 
A I am not certain of that. 
Q Now, Mx. Joseph Zolly was the superintendent 


of claims for this area for the company, was be not? In 
1963, 1964, 19652 


A During part of that period, if not all of it, he 


was acting Superintendent or superintendent, 


Q Now, when Imperial Insurance Company did subnit 
to your company the proof of loss clain on June 9; 1965, 


did your company return that proof of loss claim as being ~ 


untinely filed? a 


A I belicve there is correspondence fron our claims 


; > 
| 


4 


I show you Plaint 
Zolly, your 
eceipt is acknowledged 
st deny the clain 
policy coverage 
the policy have not 


there, Sir, that 


was present, ¥as he not, at 


1965, and I believe you already 


testified to that affect? ir. Ed Keyser 
wno counter @ the ficclity pond policy? 


4 


nan fron Baltimore, is that right, 


This gs his signature on the bond itsel{[? 


Yes, that's right. 


REDIRECT EXAMINATION 


~_* * | 


Q Mr. Schranm, did any officers of the dsvendent 
authorize you to waive any of the provisions of the bond? 


A. No. 


*_* 


A.W. MOORE, JR. 


having been previously sworn, testified further as folloys: 
DIRECT EXAMINATION 
BY MR, SMITH: 


Q Now, Mr. Moore, you recall the meeting of Harch 4, 


1965, do you not, sir, at which tir, Keyser, Mr. Schramn, 


and Mr. Zolly were all present? 

A ‘Yes, sir, I recall it. 

Q Now, subsequent to that meeting, did you have 
other ucetings ov informal conferences with any of the 
representatives of the defending bonding company ba this 
matter with respect to Onn clain, sir? 

A Yes, I talked to Mr. Schramm on several occasions 
after that meeting. 

Q And I believe you also testified that hie proof 
of loss forms were delivered to you on March the sth, after 


that particular uceting. 


A Mr, Zolly testified that he delivered then later. 
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this meeting about filing a proof of loss. We had other 
meetings to bring us up to date ou all the things we had 
discovered. 
Q You are speaking about the March 4th, 1965 progress 
report? 

A Right. And that meeting was held, and s 
_I talked’ with him in the meantime and in Hay 1965, 
said to me I should go ahead and wrap this thing up 


get proof of loss filed. 


Q And point of fact, you did file proof of loss 


on June 9, 1965? 
ae ’ That is correct. 
| Q Nov, at this particular meeting on March 4th, 1965, 
did Mr. Schramm, during the course of that meeting, or 
shortly thereafter, or any time that day, say to you that 
you nust file ce proof of loss tinely? 
A He very definitely did not, because what was 
involved -~ 
| Q Just tell us what Mr. Schranm said, 
A He did not say anything at all about Zi1ing any 
proof of loss that day Bemeae we held a neeting with tir, 
Schrann, and other members of his company, to inforn then 


formally because we had kept seeing each other in the halls 


-- but this mecting was to bring them up to date and tell 


then what we were & % gs, so, that in addition to Nr. 
Schranz, other monbers of bis company would know also what 
was going on, and Mr. Schranz said definitely nothing to 


a pxoot of less, and he hadn't even de- 


euirH: 


Rock- 
e lav roel Columbia. 
call your atten date of 
have occasion to attend a 


nperial Insurance Company 


the defendant bonding, 


attend that meeting, sir? 


of all who was present at that 


Mr. Moore, Mr. Haydon myself representing the 


company. There was wr. Zolly who was the local claims man for 


the company, "r- Schranm who was the branch manager, and then 


there was a Nr. Keyser wno, I believe, was from the Baltimore 


office of the compeny- 
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Now, was Mr. Kress present at that meetd 
No, he was not. | 
Now, did you make some notes, sir, at te time of 
‘that meeting that you attended? 
A Yes, I did. 
Q' Did you bring those notes with you, sir? 
A I did. They consist of to sheets of paper, one of 
| 
which is my handwriting, and then the other is an putline of 


the subject matters which were discussed at the meeting or 


general outline. 


Q Now,’ will you tell us.what in fact was discussed at 


: | 
that meeting, to the best of your recollection? 
: | 


Nee | 
A Well, it was more or less a progress report because 


we had first learned of some of these matters in late November 
of 1964. They were getting pretty difficult to investirate, 
and there was a lot of dovetailing of various losses that had 


occurred by some of the same acts of Nr. Dandridge. So Mr. 

Noore was the one who called the meeting with the Enployers 

Liability Group in order to discuss the progress of our claim 

because he nad prior thereto, if my mance Nenvecd ae correctly, 

notified them orally some time in Decenber and thén he ee 2 
| 

letter, I believe, in early January notifying them of the 


possible claim. 


So we were getting down to a point where we should 
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around the middle of December, they aecentesned that that wes 
not being, so we had a problem then of dovetailing everything 
‘in and continuing investigation so it becomes sort of a hoge- 
poge of dovetailing numerous claims into one score 

So the question arose then about when we would file 
a proof of ose and we also discussed at that meeting the 
question of whether or not oO should turn some of these matters: 
over to the police. Actually, this is the first tine I had had | 


this type of a bond, fidelity bond kind of a loss. Ordinarily 


they involve émbezzlement or taking specific amounts of money 


or something like that. But this was sort of a complicated 
affair. So we discussed the manner in which the proof of claim 
would be filed and we didn't have the proof of clain loss forms 
there and they said they would furnish them to mt It was 
understood that what we would do is complete our investigation 
as much as we could and then file one proof of toss clain 


rather than filing a piecemeal proof of loss claim. 


As a matter of fact, following this particular meet— 


ing we still had to go up to New York, and I went up to New 
York with Mr. Moore and Nr. Raywid whom we met up there to go 
to Leiste and Associates to really find out how much was 


involved there as far as monetary amount. 


That's about the gist of :what we discussed about 
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Mr. Moore called me to tell me that Mr. Zolly had asked him to, 
or either Zolly or Schramm, I don't know which one it-was, had 
‘asked him to get the claim in as soon as possible. I wasn't 
particularly concerned about the time element particularly 
because of the relationship between these two oneness 


Q Did there ever come a time during your attendance 


upon these matters in the presence of Mr. Schramm or Mr. Zolly 


i 
at | 


or Mr. Keyser that they specified a cutoff date by which time 
the proof of loss had to be filed? 

AN No, none other then the Mey date that Mr. Moore told 
me about. “We get our elain in ee soon as possible! 

SE One more question, Mr. Smith: At the sareh 4, 1965, 
meeting, did Mr. Zolly, Mr. Schramm or Mr. Keyser at that meet— 
ing deny EEE under the bond? 

A No, there was no such denial then or at * later 
meeting, I believe, that oO aheélI had with Mr. Zolly. 
MR. SMITH: Thank you, sir. 
CROSS-EXAMINATION 
BY MR. KING: 
Qa: Mr. Smith, you are a member of the law firn of Smith, 
. 


Ristig & Smith, 1s that right? 


A Yes. 


Which member of your firm in the past has handled 


ection. 


but I believe I 


eo 
» 
onl 
c 
oO 
® 
wv 
$3) 
(a) 
> 
® 
ue} 
6 
a 
3 
° 
~» 
a 
t 
oma) 
» 


403 


i 

{ 

i “: 
— “F 


che facsimile of the bond, completely or just glance at it? 


A No. I read specific portions of it. I believe 
Insuring Agreement No. 1 which I thought was involved in th Sie 
particular matter. 

QQ. Any other provision? 

A Well, I just glanced at them, 

. 7 ~— 

Q Are those the notes that you made that you have in 

front of you? 


A Yes, these are the notes of the March 


the outline of the discussion on which I have mede some notes 


myself. 


“ 


Q I am a little confused. You have a number of notes 
: 


before you. Which are the notes you are speaking about? 
A The notes about which I have spoken ere this note 
right here. 


Q The single sheet? | 
A The single yellow sheet. And then this note note 
here which is an outline of the conference matters, It looks 
to me as if to be the same as Exhibit 27. | 
MR. KING: Thank you. Would you excuse fe just a 
moment. May we have this identified as a defendant's exhibit, 
the next letter, please. | 


THE DEPUTY CLERK: Defendant's Exhibit G marked 
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| 
Q In other words, if there was definitely enough proof 
of loss exceeding the bond, that's what you were ‘discussing, 
isn't that right, that is what you meant by your testinony? 


A That's correct. 
Q Mr. Smith, I show you Plaintiff's Exhipit 6 whieh is 
a report from Mr. Kress to the board of Girectors of Imperial 


Insurance Company dated November 5th and I direct your atten- 


tion to the page which indicates that as of that time there 


was a loss of $111,115,06. Will you examine that, please, sir. 


Have you ever seen that before? 


A No, sir. 


Q This is the first time you have ever seen it? 
Ve Yes, sir. 
Q Do you mean to say, Mr. Smith, in connection with 


| 
your investigation of this case you didn't know about the 


Kress report? 
A I didn't know about what? : 
Q You didn't moe about Plaintiff's Exhibit-- 
A I understood that he had made a projection for the 


year-end business, yes, sir, but I did not examamine the report 
Q Now, Mr. Smith, were you the only lawyer from your 


firm that was representing Imperial Insurance Company during 


1963 and '642 ee 
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A Is that the bond? 


Q Yes. 


A I would say that I had examined it rather thoroughly 
3 f Peo : 
. at one time. 


Q. wc did you ne it thoroughly? | 


A Between the March 4th meeting and the tine that the 


claim was prepared. 
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evicence 


of any statement made by co 

or in their summation to you; counsel has been give 
Aaieeereenn Se to tell you what, in their view, th 

can find from the evidence, so that you can understand 


contentions of the parties and what the dispute is all about 


and what conclusions ccunsel believes that you can arrive at, 


based on their view. 


Now, with respect to your deliberations 


ith 


to Celiberate. You should not enter the jury roon 


should enter the jury room to éo just what deliberaition : 
wit: 
| 


juror having a fixed mind with respect to the outcome of 
the deliberations. You are to discuss the evicence one with 


the other, argue your contentions back and forth, you should 


: ~ aan pall 
listen to your fellow jurors and respect their opinicns 
because each of you is equally interested in seeing that a 


just determination is made in the case, from the testimony. 


——_ 


The basic question in this case, ladies end 


gentlenen, is whether the defendant, The Employers Liability 


Assurance Corporation, Ltd., is liable to the plaintiff, 


Imperial Insurance Company, Inc. on a contract of fidelity 


© 


insurance which was entered into between tke parties. 


Now, the crutial. provision of this contract 


follows: Pefencant insuscs plaintiff 
"Loss of noney, eurities a thoy properties 
I 


insured, . ." that is Imperial he tain to an 


enount not excceding in the aggregate stated in the table 


ae 


of limits of, liability, applicable to this insurance 
preniun to any fraudulent ov Gishonest act om acts committed 
by any one of the eny ‘cos acting alone er in collusion 
\ 
with others." 
contract of insux. between the parties 
Snto evidence and as an exhibit that hes 
will be availeble to you, ladies and 
gentlecen of the jury, to vead for yourselves. 
The evidence that has been introduced by the 
plaintiff in this case has been introduced to show that 
ir, Dandridze, who,was the Vice-President and General 
of Inperial did certain acts which Inperial says 


ov a@ishonest", within the meaning of 


the policy provisions I have just read to you. 


The defense, on the othur hand, The Enploycrs, 
says that Daneridges acts were not fraudulent or dishonest, — 
within the meaning of tho policy. 

It 3s for you, ladies and gentlemen of the jury 


to determine that issue. You are to Cetermine it in light of 
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all the circwnstunces you have heard from the many witnesses 
in this case; whether iM idg we auculent or 


@ishonest. Now, in detersining whether these act 


fraudulent or Gishonest you must keep in mind t 


> 


or Cishonest as used in this contract -- 
given their usual meaning 
nouenee I will assist you in that re 
definition nich I hope will be able to gui¢e vou in unéersten? 
how these words are used in this particular 
Praud consists of so:se gecest 
. willful cevice, resorted to .with 
or in some manner to 
guisheas from negligence or injury 
it is always intentional. Fraud, in its very essence, require: 
a preconceived intention to deprive another of 


or money. 


Dishonesty, likewise, consists of some! intentional 


act if it is comnitted with the foreknowledge that injury 


‘will result or is likely to result to another person or to 


another corporate being. A dishonest act may be Gone with 


the hope that it will go undetected but it is, nonetheless, 
dishonest. 


of each act is intended to deceive. Now, Gishonesty, in 
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Now, I ingicated to you that willfuln 


essential element of fraud or dcishenesty to the eS that 
| 


such conduct involves deceit, bad faith or willful breach of 
Guty. It is necessary that the expleyce tave 


Geceive ox to cheat’ the employer 
Now, there is no liability under the bons 
does the law impose liability cn the part of the aes ndant, 


Employers Liability Assurance Corporation, for neglect or 


incompetence, or losses resulting trom mismana genent or the 


use of poor business judgment by any employee of 


There must be something more than mere negligence in the 


conducting of the business or mistaken jucgment on the part 


| 
of the employee. Fraudulent or dishonest ccs mus 4 amount to 


more than casual acts consisting of eee: mistakes, 


or omission of duty. Nor does a mere breach of instruction, 


an instruction of the emplover, constitute a wrongful act 
l 


which comes within the scope of the fidelity bond. | There is 


no liability under the bond for mere debts arising | = the 


? 
acts or omissions of the employee of the insured; rath rer, the 


act or acts of the employee must be accomplished for a 
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you are instructéd that such act on Willian Dan 


was fraudulent ang Gishonest within the terms 


-only if, as a result of violation of the 
in fact sustained by Imperial Insurance Company, 


_ Row, obviously the very nature of fraud 

such that it is not susceptible to direct proot; fxaud must 
usually be proved by secerenees ané circumstances 

involved in“the activities which are in 

is true with respect to dishonesty. 


I instruct vou that it is reasonable to 


that a person ordinarily intends all the natur 
= 


consequences of acts knowingly done 
y and not throu igh 
Now, in your consideration of this case you must 


resume that all men are honest ané indi uals deal fairl 
Pp Sf, 


one with the other; that private transactions are fair an 
| 


mere and that the participants act with honesty and good 
| 


faith. This wesumption must continue to guide you patit 


you are -isfied, from a fair evaluation of the evidence, 


to the contrary. 


If you finc, from the evicence in this! case, that — 


is 


evidence of eithzr fraud or dishonesty or both h have; been proved 
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gentlemen, not the quantity. In 
to aetermine the preponderance of the evicence by ehy nose 
“count of the number of witnesses who have testified! before 
you, nor any Coune of the exhibits. 

if you believe, from your very careful scrutiny 
of this case, evidence bear ng on any essential Es, is 
evenly balanced, then your finding as to that ioe jase be 

\ 


against the party who has the burden of proof. 


How, the plaintiff, Imperial Insurance! Company, 


has the burden of proving by this preponcerance of the evicence 
that William Dandridge conaitted fraudulent or dishonest 


acts, and that those acts were the cause of any loss of the 


plaintiff's money or other properties, as the plaintiff has 


contended throughout the course of this trial. In that 
connection it is not necessary that the plaintiff show that 
Dandridge personally profited or personally benefited fron 
any act that you find to be fraudulent or dishonest. 

Now, in determining whether any ae has 
been proved by preponderance of the evidence, you should 
consider all of the eviéence which has a bearing upon the 
* guestion, regardless of which side produced it. The party 
is entitled to the same benefit of the evidence that favors 


him, and produced by his adversary , as when that evidence 
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determine which of the versions you have heard you shoulc 


accept as the truth, having been found by you by'a fair 


. 


' preponderance of the evidence. 


: ° Alba? eS 
with respect to the evaluation of credibility, 
you shovld consider the factors of hwean nature which you have 
a right to consider, bearing on the question of 


have an opportunity to! testify 


about the things he testified about; did he have the 


intelligence ané the purpose to ascertain the facts! about 


< 


which he testified; did he have any motive for favoring or 


not favoring any of the parties involved. In other words, 
= = 
you have a right to gring to bear anything, in your 


judgment, that has to bear on the whole question of 
the quality of the yitnesses testimony, how he impressed 


whether it was consistent with other credible evidence in 


the case; whether it had been contradicteé by other credible 


own experience as reasonable members of this community. 


I have tole you that you do not determine whether 


a party has carried an issue, after a preponderance of 
. evidence, by a nose count; it is not simply a question 


number of witnesses but it is the quality of the testimony 


of the witnesses which a and the facts you have gotten 


from the witnesses testimnorny.~ 


siwony, you may find that 


in in your gooad judyment 


mportant proof of 


one wit > even Lf a nwaber of witnesses 


ether side to the contrary. 
jtness, whether called 
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which the ot have reasonebly.been mistaken, 


you may see ré all or any part of that testimony 


or except think is worthy of 
ago that testimony was 
the éefendant, by way of 
Ly ‘was offered 
2 to you the circumstances which stified the use 
the course of this trial. This testimony, 
that is the testimony by deposition, is entitled to the sane 
the same rebuttal presumptions that the 
udgment on your part 


testimony of a witness 


who actually took the stand ing the course of this tial. 


; Now, in order for the jury to find for the 
plaintiff in this case, you must find: 


. 


(1) That Mr. Dandridge committes raudulent 


or @ishonest acts or an act and, 
| 
(2) that Imperial Insurance Compan; sustained 


2 loss or losses as a result of these acts. 


I have already told you about fraudulent and 
dishonest. | 
| 

I will talk to you now about the question of 


The contract of fidelity insurance, which is 
involved in this case, is a contract against loss; jt is@ 


contract in which the insured, namely, the Enployers Liability 
Assurance Company is liable only in the event of loss 
| 
sustained by the insured, Imperial, in consequence of co 
of that nature which is specified in the Coe that is 


as a result of fraudulent or dishonest acts on the part of 
P 


William Dandridge. There can be no recovery in this contract 
| 


in the absence of a loss due to the insureé ane lack of such 


loss and alleged wrongful acts of Willian Dandridge, 


constitutes a good defense. In other words, if you can find 
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cause of its losses; it is sufficient for it to prove, by 


preponderance of the evidence that Dandricge's fraudulent 
dishonest acts were substantial factors in bringing) about 


plaintiffs’ losses. 
a i Z i 


‘The Bona, as I told you, is insurance against loss 
of monies, securities ox other properties which the plaintifs 
shall sustain cue to the crienonescince or acts committed by 
any of its employees and we are talking about panaekege here. 
The policy specifically states in defining the Pose usec in 


this provision: 
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ue: "Money means currency, coins, bank notes and 
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bullion, traveler's checks and registered checks and money 


orders held for sale to the public.” 


The policy further defines and talks about security which 
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it goes on to state means: 
", . . all negotiable and non-negotiable 


instruments.” 
The term, "other properties” used in this clause means property 
of some kind and descritpion as the particular property 


mentioned in this section of the policy; that is the same 


kind as money and securities. 


Under the law, these terms -- that is the terms 
policy -- are broad nough to Aotes the 
or acts by the employee where the 
liable to the third parties. 
when it, Imperial, is 


liability so created. 
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| Now, he 17 talkedabout loss, I want to talk 


about one more matter. If you find that Imperial has 


suffered loss as I Jefined that for you and that loss 


which is covered by the 
for the loss suffered; 
_@amages are for compen ation in money, awarded for the loss 


that is suffered. 
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Now, the damages to be awarded by the jury should 


be such amount as would, in the opinion of the jury, fairly 
and reasonably compensate it for the financial ou apse 
loss that it, that is Imperial, sufferec, in other words, 
the amount of money that Imperial lost as a result of 
the fraudulent or cishonest act or acts cf Dandridge. 

Now, the jury must not speculate or sans at an 
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amount, or fix an amount arbitrarily; the amount of/ damages 
_awarded by the jury must’ be based on the evidence that has 
been presented to you during the course of this case. The 
evidence must supply information from which the jury must 
“ . { 
determine, as a matter of reasonable inferences, the 
that the plaintiff lost, and this does not mean that 
evidence must show the exact and precise amount th t th 
plaintiff lost but, ordinarily, that is an impossible 
determination. The law does not require the impossible in 
that regard; it is enough if the evidence shows the 
extent of the damages as a matter of just and reasonable 


inferences, even though the result may be only approximate. 


In other words, the jury has a right to form a reasonable and 


cc 


probable estimate as in the exercise of good sense and good 


judgment, of the amount that will constitute adeguate and 


te. 


ORS 


excees 


from 


mount 


Zu 


t by 


yest ac 


y 


ox gisho 


~ 
mS 
a) 
vA 
oO 


- 
. 


est act 


aie 


éisho 


6 


, from any fr 


ant. 


mot 
es 


e defe 


4-4, 
eal 


1, must do certain acts 


In that 


“ry on the poli 


o 


oO recov 


1C; 


ollows 


+ 
“ 


as 


o 


ln 


rrovi« 


cally 


< 
Z 


i 


all: 


sh 
Sf 


icable 


pract 


es 


soon 


its 


-- or any of 


loyers 


, 


to the company -- t 


authorized agent 
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also to the police if the loss is Gue to a violat 


In this connection you are instructed, in the 


manner of law. the defencant, Employers, was under no duty 


te instruct the plaintiff to file the proof of 
the time described in the 


(b) provision and I quae” 
"pb. File detailed proof of 


with the company within four months after eiscovery 
So.under the terms of the contract that it had with 


Imperial had to cdo two things; give notice of ios: ithin 


@ reasonable time and to also file a proof of 

company within four months after the discovery of the loss. 
As I just indicated to you Fmployers Was under no éu ity or 
obligation to instruct Imperial to perform this provision. 


There is no dispute in this case between the 


parties concerning the notice of loss; both parties! agree 


that Imperial gave notice of loss to the Gefendant, The 

Employers Liability Assurance Company; that is not a contention, 
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“but with respect to the second provision that I read to you 


requiring a filing of a procf of loss by Imperial to Enployers 
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This is so because you may find fron 
evidence, as a matter of fact, that there has been a waiver 


of the provision of the policy re rOOr oO 
a certain period. 


A waiver is a legal term meaning 


or intentional relinguish 


conduct as warrants: relinguishment of such 


Thus, in the case of William pb 
the Employers Liability Assurance 


receive a formal proof of loss, timely filed, fron 


Imperial Insurance Company. 


@id not file a proof of loss in 


liable under the policy, unless 
said something by which they, Employers, gave up th nae 


to require proof of loss to be timely fileé; that is unless 


Employers waived its right to require the proof of loss to 
be timely filed. In this connection I specifi cally call to 
your attention the provision in the fidelity insurance 


company policy which pr | 
"Notice to any agent or knowledge pos sessed by 
| ? 


any agent, or any other person, shall not affect a waiver or 


change any part of this policy, or to stop the company from 
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asserting any rights under the terms of this policy, nor shall 
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1020 of discovery of the loss. You may 


evidence in the case justifies this been proved to 
your satisfaction by a fair preponderance of the evidence. 

In oxder to do this you must find this waiver as a fact; you 
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must find that Employers either made an express stetenent, or 
followed a course of conduct with reference to inp 
“which indicated to Imperial Insurance Company thet 

Employers Liability Insurance Corporation 

its right to receive a formal proof of loss within 


If you find that such conduct induced deley by the 
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receive such proof within four months. 
“Now, in deterining whether there was such 
conduct as to constitute a waiver, you may consider all of 


testimony taken in the course of this trial which has a 


bearing on this trial; you may consider any fact that you 
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find fron the evidence which has a bearing on this issue. 


If you find that the conéguct of Imployers constitutes a 
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‘waiver of rights, in order to find such waiver to be effective 


you must aleo find that the conduct constituting the waiver 
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PROCEEDINGS 
THE DEPUTY CLERK: Mr. Foreman, has the Atos agreed 
upon a verdict? BRIS CSS 3S ee - eo Teee 
‘.° <THE FOREMAN: Yes, we have. <7) 922 Gen fees 
‘THE DEPUTY CLERK: - Do you find for the plaintiff or 


ree “° Se 


forithe defendant, oe ere 


~" < Ji. -PHE FOREMAN: We find for the plaintiff. | 


ch cnt, &. “THE DEPUTY CLERK: In what amount? ~ 
“totoe.cs PHE FOREMAN: In the Sn $100,000. See 
Sa’ S 2) THE DEPUTY CLERK: Members of the jury, your fore-— 
man states that you find for the plaintiff in the anount of 
$100,000, and that is your verdict so say you eachiand all? 
W223 she. ((The jury responds affirmatively in unison.) 
ecu Ju“ iMR. KING: Your Honor, may we have the jury polled? 

THE COURT: Yes, you may. ~"- 27° is:; = is. 

THE DEPUTY CLERK: Members of the jury, your ‘fore- 
man states that you find for the plaintiff and in the amount 
of $100,000. «>. %?: thing db routs te rraptr lyin ised 
THe C4 O(At this point the jurors are asked individually 
"Is that your verdict", and they each respond affirmatively, 


following which, after being thanked by the Court, the jury 


is excused and leaves at 2:05 p.m.) 
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LIABILITY ASSURANCE CORPOZATION, cIMtTED 


GROUP COMPANY 


aN EMPLOYER Y 


Insured 


ny, in consi 
a part harecf, the Gin 
with the Insured, in ac 
by the insertion of an amo 


INSURING AG 


EMPLOYEE DISHONESTY COVERA 


1. Loss of Moncey, Securitics and other property which the 
Insured shall sustain, to an amount mot exceeding in the aggre- 
gate the amount stated in the Table of Limits of Liability 


: LOSS INSIDE THE 
Wh. Loss of Money and Securities by the actual destruction, 
disappearance or wrongful abstrocticn thereof within Prom: 
ises or within any Banking Premises or 5 places 
of safe depesit. 3 
Loss of (a) other property by Safe Burglary er Robbery within 
the Premises or attempt thereat, end (p) a locked cash drawer, 
cash box or cash register by felonious entry into such container 


LOSS OUTSIDE THE PREMISES 


Wl. Loss of Money end Securities by the actual 
disappearance or wrongful abstraction thereof outside 
ises while being conveyed by a Messenger or any arms 
vehicle company, or while within the living quarters in 
of any Messenger. 


appticad! 
or dishonest 
atting alone 


PREMISES COVERAGE 


tion of such container 
thereat. 

Damage to the Prem oe slaty, Rebbary or 
felonious abstrostion, ¢r =i lari into 
the Premises or sttempt t ’ d respect 9 cam- 


age to the Premises the |r owner therecf or is liadle 
for such damage. 


f-ether ore y Sy Rob gery or atte: thereat cutsids 


by a Messenger or any 
r by theft while within the 
living quarters in the home of any MM 


- - Loss 


armored motor vehi 


MONEY ORDERS AND COUNTERFEIT PAPER CURRENCY COVERAGE 


IV. Loss due to the acceptance in gocd faith, in exchange for 
merchandise, Money or services, of any post office or express 
moncy order, issued cr purporting to have been issued Sy any 
post office or express company, if such money order id not paid 


. 
ueon presentation, or due te the acceptance in good faith in the 
reguiar course of business of counterfeit United States or Cana- 


dian fader currency 


DEPOSITORS FORGERY COVERAGE 


V.. Loss which the Insured or any bank which is included in the 
Insured’s proof of loss and in which the Insured carries a check- 
ing or savings account, as their respective interests may appear, 
shall sustain through forgery or alteration of, on or in any 
check, draft, promissory note, bill of exchange, or similar writ- 
ten promise, order or direction to aay a sum Certain in money, 
made or drawn by or drawn upcn the Insured, or made er drawn 
by one acting as agent of the Insursd, or purporting to have 
been made or drawn as hereinbefore set forth, including 

(a) any check or draftumade or drawn im the name of the 
Insured, payable to a fictitious payee and endorsed in 
the name of such fictiticus payee; 

(b) any check or draft procured in a face to face transaction 
with the Insured, or with one acting as asent of the In- 
sured, by anyone impersonating another and made or 
drawn payadle to the ene so impersenated ard endorsed 
by anyone other than the one s9 impersonated; and 

(c) any payroll check, payroll draft er payroll order made 
or drawn by the Insured, payable to bearer as well as to 
a@ named payee and endorsed by anyene other than the 
named payee without authority from suc payee; 

whether or not any endorsement mentioned in (a), (b) or (c) 
be a forgery within the law of the place controlling the con- 
struction thereof. 


GENERAL 


CONSOLIDATION-MAERGER 


A. If, through consolidation of merger with, or purchase of 
assets of, some other concern, any persons shall become Em- 
ployees or if the Insured shall thereby acquire the use and 
control of any additional Premuses, the imsurance atforded by 
this Policy shall also apoly as respects such Employees and 
Premises, provided the Insured shall ge the Company written 
notice thereof within thirty days thereafter and shall pay the 
Company an additional premium computed pro rata from the 
date of such consolidation, merger of purchase to the end of 
the current premium period 


Mechanically reproduced facsimile signatures are treated the 
same as handwritten signatures. 

The Insured shail Se en riority of payment over less 
sustained by any bank aforebaid. Less uncer this Insuring 
Agreement, whether sustained by the Insured or such bank, 
shall be paid directly to the Insu in its Own name, except 
in cases where such dank shall have alreacy fully reimbursed 
the dnsured for such loss. he liability of the Company to 
such bank fer such loss shall be a part of and not in addition 
to the amount of insurance appticable to the Insured’s office 
to which such loss would have been allocated had such loss 
been sustained by the Insured. | 


If the Insured or such bank shall refuse to pay any of the 
foregoing instruments made or drawn as hereindefore set forth, 
alleging that such instruments are forged or altered, and such 
refusal shall result in suit being brought against the Insured 
or such bank to enforce such payment and the Company shall 
give its written consent to the defense of such suit, then any 
reasonable atterneys’ fees, court costs, or similar legs! expenses 
ineurred and paid dy the Insured or such bank in such defense 
shall be construed to be a less under this Insuring Agreement 
and the liability of the Company for such loss shall be in 
addition to any other liab‘tity; under this Insuring Agreement. 


AGREEMENTS 


JOINT INSURED 


B. If more than one Insured is 
Insured first named shall act! 


ee under this Policy, the 
| for its 

Insured for all purposes of this Policy. ais 
or discovery made by any Insured or Sy any partner or athe 
thereof shall, for the purpeses of Sections 7, 3 and 15 Sed 
stitute knowledge possessed or discovery mad2 by ever rceeal 
Cancelaticn of the insurance hereunder Ssiicesnoctoen fen. 
ployee as provided in Section ‘IS shall apply to every Insured, 
If, prior to the cancelation or termination of this Policy, this 
Policy or any Insuring Agrzement hereof is canceled or termi. 


ment int mount for which if is written a5 
cf such substitution, hod such Insuring Agre 
in force when such acts or events were Co 
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prize forgary insurance, and in fora’ 
, hiadility hereu 


saalice amount, 


SUBJECT 


ts I and Ul, to loss due to 
or ¢rirrunal act by an Employee, 
direttor, tt > worized representatiwwe of any In- 
sured, whil ] stheraise and whether ating 
alone or in B <5, provided, this Exclusion 
exes not ty: urgiary or Robbery or attempt 
thereat; 
under Insuring Agreements I and Ml, to los. due to war, 
whether or not declared, coveh war, insurrection, 
or revolution, or to any att or conditiay incident to 
of the foregoing, > 
under Insuring Agreements Mand itl, to loss (1) duc 
to the giving or surrendering of Money of Securities in 
terror, graze voit : = BfEE% any exthange or purchass, (2) dus te accounting sr 
ehewnere tse arithmetical errors of amisnens, of (3) of manuscripts, 


Insorin books of account or records, 


ing th 
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Pont, Perse | under Insuring Agreement I, to loss of Moncey contained 
in Con Opere amusement devices of vending machines, 
EXCLUSIC unless the amount of Money depowted within the device 
or machine is recorded by a continuous recording instru: 
ment therein, 


" under Insuring Agreement IHL, to low of inwueed property 
by any : a . , while in the custody of ary armored motor vehicle com: 
alone 9¢ in She “ ‘ pany, unless such low 1m in exces, cf the omount 
under Inauring AZ : to : rezovered of recewwed by the lasured under (1) the In- 
any loss, 23 * 2 S bach “< sures.’ Contract with said armored motor velucle conv 
as to its factua! A 2 t + oF * pany, (2) insurance ned by sand armored motor vehiecte 
pendent uzen an vata , company for the benefit of users of its seewice, and (3) 
loss computation, 3 af, tbat th ‘ all other insurance and indemmty in force in whatsveves 
shall not apply 4 Maney, Secu : form carned by of for the benefit of users of sad armored 
property which the traurea Cam prac, through © : moter vehicle cormpany’s secace, and then thi Policy 
wholly apart from such corr pu sane | shall cover only such estes, 
the Insured through frau under Insueng Agresments Hand UL, to loss due te 
acts comemutied by | ae 6 . nutlege reaction, nuclear raciation of radioactwe Con 

tarnination, of to any actor condition incitent to any of 
the foreguing 
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by actual force 
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or walls of such vault or such sd 
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the Premises. 
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available to the Insured any other io, 
surance OF ting any loss covered by Insuring 
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part of is in excess Of the amount recov 
or recovered m such other insurance of incemeut 
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SUBROGATION 
ction 14, In the event of any payment under this Policy 
the Compony shall be subrogated to all the Insured’s rights of 
“recovery therefor against any person oF organization and Ns: 
shall execute and deliver instruments and papers and 
do whatever else necessary to secure such rights, The In 
hall do nothing after loss to prejudice such nights. 


CANCELATION AS TO ANY EMPLOYEE A 


Section 15. Insuring Agreement 1 shall be deemed cance™ 


to any Employee: (a) unmediately upon discovery by th 
sures, or by any partner or officer thercof not in collusie 
uth Employee, of any fraudulent or dishonest act on the 
part of such Erngloyee; or {b) at noon, standard time as afare 
said, upon the effective date specified in a written notice mailed 
to the Insured. Such date shall be not less than fifteen da 
after the date of mailing The marling by the Company of notice 
as afore 16 the Insured at the address shown in this Pohe 
shall be sufficient proof of notice. Ochvery of such wetter 
notice by the Company shall be equivalent to mailing 


thereto 


or all of tne 


aid 
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CANCELATION OF POLICY OR INSURING AGREEMENT 


Sectian VG. This Policy of any Insuring Agreement may be 
canceled by the Insured by mailing to the Company writte 
nonce when thereafter the cancelation shell be .effe 
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Agreemenr. Deliver, of rach written rmonce either by the In- 
sured or by the Company shall be equivalent to mailing 

Mf the Insured cancels, earned premium shell be computed 
in accordance with the customary short rate table and pro- 
cedure. !f the Comcany cancels, earncd premium shell 5¢ com: 
outed pro rata Premuumedjustment may be made either at 
the time cancelation is effected or a5 soon as practicable afrer 
cancelation Secomes ertfecrive, Dut payment cr tencer of un- 
earned premium is not a condition cf cancelation 


NO BENEFIT TO BAILEE 


Section 17. This Section shall apply only to Insuring Agree- 
ments !! and III. 


The insurance afforded by this Policy shall not inure directly 
or indirectly to the benefit of any carrier or other bailee for ture 
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- yee apPnn y re 
/ SHSUIGHCE Yeon Tied - 


3403 WISCONSIN AVENUE. N. W. 
WAGHINGTON 16, D0. C. 
WOODLEY 6-427 


Eovls3e 


A*& 
RECEWED 
JUN 9 1965 
pIST2GT BE GST A 


* Gog 
ss ita Vewryfe 


OF INSURAN i COMPANIES” 


io The EMPLOYERS LIABILITY ZLeunonce Conporatien Ya Pol. #F=18219 
ie) AMERICAN EMPLOYEKS® Inwe el Company 
(D ™ exrrovens: rine Anusancr oles 


PROOF OF LOSS 


It is bere yace certified that the undersigned employer has sustained a loss through the dis- 
honesty of il liam BE. Dandridge employed at 


n,—D._C. _____in the position of sen, Mor. 


The circumstances and evidence of such loss are as follows: 


See attachment 


The dates and amounts of such loss are set forth in detail on the rey erse } hereof, 


The uaderee ee Ses er first had know! ledge of dishonesty of this emp! ployee . or about 
November ,and shortly thereaiter Yalilv noceizied the insur- 
ance company of the claim, confirming same in writing on Jan. 6, 1965 
This form is prepared for the convenience of the employer and the furnishing of it by the 


corporation is not to be construed as an admission of liability nor as a waiver. 
4 17 
Signed at Washinaton.D.tris__ “4 day of_June__ 19 65._. 
/ 


(Corporate 2S So. 
Attest ZIV “threk 


a 2 IMPERIAL INSURANCE, INCORPORATED 
Md fhe! 


ia : hea (Employer) 


State of __ District of |_| 
County of Columbia Sere 


e SY 4 
On this 7 4 day of EIERES IO 85 before me personally cam¢ i, 
~ CS to me known to be the person who executed the foregoing proof of loss 


and made oath that the statements contained therein are true and that there has been no misrepre- 
sentation, suppression, or withholding, of information material to full knowiedge of the facts. 


C. 4. fibre 
v 7 } Y b/ t if (Notary Public) 


This form should be completed by the employer and filed with the corporation as required 
by the terms of the bond. 


G15061-1 


AMOUNT 


| 
= 


CREDITS 


TOTAL CREDITS | 


NET LOSS 


REMARKS 
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IMPERIAL INSURANCE, INCORPORATED | 


STATEMENT TO ACCOMPANY PROOF OF LOSS 
EMPLOYEES' LIABILITY INSURANCE CORPORATI 37 


William E. Dandridge was employed on March 26, 1963 by 
Claimant as Vice President and General Manager. His resignation 


was requested effective December 31, 1964. '* 


1a 


Dandridge was born in 1914 and prior to his employment by 
Claimant he had been in the insurance business some twenty-six 
(26) years, specializing in the casualty and fire Re errance field, 
having experience in field sales management in both agency and 
direct writing, sales development, advertising, planning and 
Ra eaion At the time of his employment by Caen he 
had been employed by Public Services Mutual Insurance| Company 
for five (5) years where he had been Superintendent of Agents 
and was, at the time of employment by Claimant, Director of 
Research in charge of investigating new lines, new territories 
and selecting new outlets for the company's Se ns, 
with direct responsibility for branch offices and the entire 


production department staff, advertising and public relations. 


By reason of his experience, Claimant believed that Dandridge 


was fully capable of acting as Vice President and General Manager 


of Claimant's business. In fact, according to his experience and 


| erodontials, Dandridge was especially well fitted for the duties 


Undervwritezs, Inc. 


By this statement 


separately the facts 


of Dandridge 


rowledge of Dandridge's 


25, 1964 and shortly 
tified verbally of possible 


ion was confirmed in 


notificat 


Actually, the full import of 


aridge's dishonest acts 


vestigation progresses. It 


qth 


elate to three (3) principal 


for the ABC Vending Company. 


risks written through Harris 


, Claimant will attempt to set forth 


Zing each phase and the dishonest acts 


regax 


connected therewith. 
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ABC VENDING COMPANY 


Shortly after being employed by Claimant, Dandriége:, 


1963, attended a Maryland Association of Insurance Agents Con- 

vention at Ocean City, Maryland, and while there apparently 

made the acquaintance of one A. Emory Lord, of Annapolis, Maryland, 
a H i] 


a licensed insurance broker, and who was Vice President and an 


owner of Harris Underwriters, Inc., an insurance agency. Upon 


i 
his return from the convention, Dandridge advised R. L. Haydon Jr 


a then Vice President of Claimant, of his having met Mr. Lord 
and asked Mr. Haydon whether he knew Mr. Lord. Mr. Haydon 
advised Dandridge that while he did not eres ney know Mr. Lord 
he knew of him unfavorably, particularly due to his involvement 3 
in a hearing SNOT aR ee Insurance Commissioner which 
resulted in a cancellation of a Mr. Lovett's insurance license, 
and Mr. Haydon advised Dandridge not to do any business with 


Lord. Mr. Haydon heard nothing further concerning Lord until 


late November 1964. 


In the late summer of 1963, Dandridge Seana the 
principals of the company, namely: Mr. Martens, Mr. Moore, and | 
Mr. Haydon, that the Claimant could expand its business by going 
into the excess and/or surplus fire and allied lines risks. He 
was told at the time by these principals that the company did 
not wish this type of business as it was too risky even with 


| 
the high premium rates which might be charged therefor. 


However, unknown to the officers ana Girectors of Claimant, 


ines risks. The oral appointment 


amiliar. Harris Underwriters has 


appointed orally. 


6, 1963, Dandridge instructed Mrs. 


ce of issuing Claimant's fire 


. 


hold out three (3) policies numbered 
F-30101 for future issuance to ABC Vending 


and Cooky's Restaurant. 


ary 17, 1964, Dandridge’ brought to the 
attention G. Miller, Superintendent of Claimant's Claim 
Department, im by ABC Vending Compény for some $8,767.06 
for a loss occurring on or ebout December 1, 1963 which had 
been adjusted by the G neral Adjustment Bureau without the 
knowledge of aims Department of the company, and apparently 
under the direction of Danéridge in December 1963. At the time, 
Mr. Miller questioned Dandriege because the loss claim had not 


been processed thr ugh the Claimant's Claim Department, nor did 


the Claimant have any policy issued on ABC Vending Company, nor 
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had the company received any premium payments. Dandridge assured 
Mr. Miller that everything was in order and that the premium 
check was on its way and that the claim should be paid, and 


he gave Mr. Miller the policy number as F-30099. Dandridge 
| 
further at this time advised Mr. Miller that the particular 
insurance was on a 59% profit quaranty basis end that the 


company had no worry. Since Dandridge was Vice President and 
| 
General Manager, Mr. Miller took his instructions and orders 


from Dandridge and this claim was paid on February 17, 1964. 
On February 18, 1964, Claimant received a check dated 


February 17, 1964 from George Leiste Associates, of New York 
City, for $55,125 to cover the net premiums due. At or about 
the same time, Dandridge instructed Mrs. Leonard to) jissue 


Policy No. F-30099 to ABC Vending Compeny. Although Dandridge 
instructed that the policy should be issued to ABC Vending 


Company at that time, the policy was not actually ig sued until 


April 24, 1964 because certain data required by Mrs. Leonard 


was not obtained by Dandridge until the later date. The policy 
was then issued to be retroactive to September 30, 1963 to 
expire September 30, 1966. This policy was for a blanket fire 
risk for $50,000 per location with a $2500 deductible for all 
locations, subsequently amended for certain locations to carry a 
$10, 000 deduction. The company subsequently Learned that there 


were a total of some 1090 locations carried by this risk. 


that this policy carried a 


Mr. Harry Martens, learned 


in February 1964, Dandridge 
a 5% profit guaranty factor. 
was a 5% guaranty 
be alarmed at the losses of ABC 


at this time no action was 


$1 2, 1964, Claimant received 
Company, for a loss 
1963 in the amount of $42,989. 
to pay this claim as another 
Claimant did receive on 
On May 6, 1964, the 
loss claim from ABC Vending Compény 
for a loss occurri it December 30,'1963 for $3,850, 
“Mr. Miller to pay. These and 
without the knowledge of the 
Bluth, an adjustor of 
to Dandridge by Leiste 
Associates. , justment charges were extremely 


excessive and he w - on the company's regular list of 
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adjustors. [Note: Subsequently, the company received and paid 
some eleven (11) additional loss claims from ABC Vending Company 
from January to December 1964, totaling $130,815.67 for losses 
occurring from January to December 1964, for a total loss claim 


of $179,653.28 plus ecBustos S expenses of $6,977. 20, or a total 


of $186,631.08.] : 


Meantime, the company officials were still assured by 


Dandridge that this risk was on a 5% profit guaranty factor. 


Subsequently, on or about December 16, 1964, Claimant 
received the balance of net premiums due in the anount of $45,000. 
Claimant thus had received a net premium of $137,625. The gross 
premium of $183,500 was apparently paid by the igre to 
Marsh and McLennan, the producing broker, with he Commence 


of $45,875 split between Marsh and McLennan, Leiste Associates, 


Inc., and Harris Underwriters. 


In October 1964, A. W. Moore Jr., a Vice President of 
Claimant, was designated by the directors and principal owners 
of Claimant to look into the affairs of the company and 
particularly the losses which had been paid to ABC Vending 
Company, and in conjunction therewith requested Mr. Willara Ca 


Kress, Controller of Claimant, to make certain ycemeend pro- 


jections, particularly with respect to loss reserves. Mr. 
: 


Mr. Moore questioned Dandridge, 
in the presence of Mr. cerning the 5% profit guaranty 
tr. Moore was again assured 
that there was 2 5% profit guaranty on this risk. Upon further 


ised Mr. Moore that he 


Mullins, 
broker. Mr. Moo 
then told by Dandridge that it was verbal. Mr. Moore then 
a@riége to obtein the agreement in writing. 
The next day, on or about November 25, 1964, Mr. Moore 
also learned mm, sdce fox the first time that Dandridge 
had verbally authorized A. Emory Lord, Vice President of Harris 


Underwriters, Inc., of Annapolis, Maryland, licensed excess 


and surplus lines broker in Maryland, to commit Claimant on 


a number of excess and/or surplus lines, evidence of which 
pandridge had failed to c#use to be recorded on the company's 
books. The details of this matter will be further discussed 
hereinafter in the third phase of this claim, under the heading 


“Harris Underwriters, TNC 
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Subsequently, when the written agreement of the 5% profit 


guaranty factor on the ABC Vending Company policy was not forth- 
coming, and because of having learned of the risks ation by 
Harris Underwriters which were not on the books, Mr. Moore 
became more suspicious of Dandridge's actions, and on December 14, 
1964, Mr. Moore, in the presence of Dandridge and ur. Kress, 
telephoned Don Mullins of Marsh and McLennan, and Mr. Mullins 
told Mr. Moore flatly that he never heard of any ace 5% profit 
guaranty agreement on the ABC Vending Company insurance and 
that he had only talked to Dandridge on one occasion since 
Dandridge's employment by Claimant, and that was with regard 

| 
to the _Payment of ABC Vending Company's first loss. At this 
point, Dandridge was put on the speaker phone, with Mr. Mullins, 
and the latter reiterated to Dandridge what he had told Mr. 
Moore, to which Dandridge replied "Well, Don, I thought I had 


the agreement with you, but maybe I had it with someone else 


in your office." 


The next day, December 15, 1964, Mr. Moore called a meeting 
of all persons known to be involved in the ABC Santee Company 
matter. Present for Claimant were: Harry Martens, president; 
A. W. Moore Jr., Vice President; William E. Dandridge, Vice 
President and General Manager; E. Gwinn Miller, Claims Super- 


intendont; Willard Kress, Controller; and Joseph Raywid, Con- 


sultant: and R. L. Haydon Jr., Consultant. For Marsh and 


and Jack Fitzpatrick. 
Leiste, President, and 
Inderwriters: A. Emory 
1g, the representatives of 


there was no agreement as 


on the ABC Vending Company risk. 


fied beyond doubt that no 5% 


n 


ofit Zactor existed o the ABC Vending Company risk 
had been placed by Jarris Underwriters. 


= 
ah 


ves of Marsh and McLennan 
egotiate additional premiums 


mapany without success 


reinsurance. Marsh and McLennan were not 
o renegotiate the premium and since 


exist and the company was unable 


jt took the necessary steps to cancel 


January 19, 1965. Besides, a few days 


after the company received another substantial loss 


claim. 

There is some question es to whether or not Claimant was 
not actually committed to the RBC Vending Company risk priox to 
the effective date of this policy. 


later established 


From 


records available arsh and McLennan it was 
ommitted on the ABC Vending 


that the company was actuelly ¢ 
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Company risk as of September 15, 1963, and it was later learned 


that Leiste Associates had paid out of their own pocket some 
$6,798 to ABC Vending Company for a loss occurring between 


September 15,1963 and September 30, 1963. 


The dishonest acts of Dandridge in connection with the ABC 


Vending Company risk would be summarized as follows: 


1. Dealing with A. Emory Lord contrary to the advice of 


Mr. Haydon, then a Vice President of the company. 


2. Proceeding with the excess line business contrary to 
| 
the directions and policy of the company. 


i 
s i 


3. Orally appointing Harris Underwriters as an agent, 


contrary to the policies of the company. 


4. Deliberately evading the established policies and pro- 
| 
cedures of the company in issuing the policy, receiving premium 


payments, and processing loss daims. 


> 


5. Deliberately making false statements to officials and 


other employees of the company regarding the 5% guaranteed 


profit factor. 
6. Executing under oath on or about February 28,1964, as 
vice President of the company, the company's 1963 Convention 


Form Annual Statement warranting that the statement contained 


in February 


ancy 


been written. 


loss, thus 


TanAine 
—oene pare 


Vending Compeny 


Adjusted expenses paic 
said losses 


Loss on ABC Vending Company 


e company 


n assured by Dandridge 
profit factor was involved 


olicy would never have 


as the result of 


$100,0C0, computed 


$18,350.00 


18,350.90 
$48,875.00 


$ 137,625.00- 


$ 94,196.19» 


$ 43,428.81 
$179,653.28 


6,977.80 


—_— hh 


$186,631.08 


$143,202.27) 
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UNISHOPS, INC. 
| 


As stated above, Dandridge, on or about December CF 1963, 
instructed Mrs. Nancy Leonard, in charge of issuing the company's 
fire insurance policies, to hold out three (3) anil ponicrese 
Among these three (3) policies was Policy No. P-30100 for 


Unishops, Inc. 
On or about April 9, 1964, Mrs. Leonard, on the instruction 


‘ 
of Dandridge, sent a blank Policy No. F-30100 to Harris Under- 
e - ' 


writers who prepared the policy for Unishops, effective October 15, 


1963, on excess lines coverage. Subsequent investigation reveals 
that this risk was actually placed by Harris Underwriters on 
August 1, 1963, and that Dandxidge was aware of this fact at 
least before December 6, 1963. 
~ Hl 

The dishonest acts of Dandridge in connection with the 
Unishops risk would be summarized as follows: 


1. Dealing with A. Emory Lord contrary to the advice of 


Mr. Haydon, then a Vice President of the company. 


2. Proceeding with excess lines business contrary to the 


direction and policy of the company. 


3. Orally appointing Harris Underwriters as agent, contrary 
| 


to the policy of the company. | 


lished policies and 
receiving 
loss claims. 
t February 28, 1964, 
company's 1963 Convention 
Annvel Femen warranti at the statement contained 
assets of the company as 


na earned premiums 


were excl 


acts, the company 


of $40,000, computed as follows: 


$ 9,322.86 


$ 7,417.21 


— 


$50,347.78 


$42,930.57 


HARRIS UND 


es 


Moore, # Vice President 
of Claimant, was sig my the directors and principal owners 


a 


of the company to look i e affair end in conjunction therewi tt 
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requested Mr. Kress, the company's controller, to make certain 


year-end projections for 1964. In this connection, Mr. Kress 


consulted with Dandridge, who failed to reveal to Mr. Kress that 


there were claims or business on which the company had been 


committed that had not been recorded on the books of the company. 


This was a vitally important omission, particularly with 
respect to year-end projection, because pe sequenelye on or 
about November 24, 1964, the principals of the company learned, in 
connection with the ABC Vending Company matter, that Dandridge 
had, in the latter part of August or early September 1963, 
orally appointed Harris Underwriters (A. Emory Borah as agent 
to commit Claimant on excess and/or surplus lines risks, despite 
the fact that he had been told that the company aid not desire 
this type of business and that, further, he should have nothing 
to do with Lord. As the result of learning this, ra Moore 
asked Dandridge to immediately furnish him with a list of these 
risks, placed by Lord, upon which the company was committed, 
but which were not on the company's records. Dandridge prepared 
this list in his own handwriting and submitted the same to Mr. 
Moore, along with folders containing cover notes and corres= 
pondence. Dandridge claimed that these were all the risks and 
admitted that he had verbally authorized Harris Underwriters 


to commit the company on same. Some of these risks dated 


back to 1963 and had been renewed. Dandridge had secreted these 


+00 


No policies had ever been issued, no premiums 


ry 


Ge whatsoever concerning the same. 


1964, Mr. Moore 
requestecé Mr. Haya ; 5. isks and to see that 
they were preper} @ on the company's books. In the 

Haydon determined that the list 
@id not contain all of the risks 
apparently Dandridge 
the cover notes received from 
jters and which he had secreted in his desk. By 
ertificates issued by Harris Underwriters, it is 
- EayGon has uncovered all of the risks placed 


ich had been deliberately kept 


never received any premiums on these risks, 
obligated thereon, and it was necessary to 
cancel the same and make return premiums. Harris Underwriters 


is indebted to the company in the sum of $23,227.45, which is 


uncollectible. Tnis loss is directly attributable to the follow- ° 


1. Dealing with A. Emory Lord, contrary to the advice of 


Mr. Haydon, then a Vice President of the company. 
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2. Proceeding with excess lines business, contrary to the 


direction and policy of the company. 
| 


| 
3. Orally appointing Harris Underwriters as agent, contrary 


to the policy of the company. 


4. Deliberately evading the established policies and 
procedures of the company in issuing policies and receiving 


premium payments. 


5. Executing under oath, on or about February 28, 1964, as 
. . ; 
Vice President of the company, the company's 1963 Convention 
Form Annual Statement warranting that the statement contained 


a record of all of the liabilities and assets of the company as 


of December 31, 1963. | 


6. Deliberately euchring the company out of earned premiums 


for such unrecorded risks. 


1 i 
| 


7. Deliberately secreting cover notes received from Harris 


Underwriters placing the company on risks. 


8. Deliberately failing to record such risks on the records 


of the company. 


9. Failing to advise Mr. Kress in November 1963 in connection 


| 
with year-end projections that there were claims and business 


on Which the company was committed that were not on the company's 


books. 


of Lei 


to Mx. Moore and Mr. Haydon 


red by him was a complete 


MISCELLANEOUS 


Lord visited the offices of 
Dandridge, Dandridge directed 
10, 1964, Policy No. F-34909 
November 6, 1963 and 
policy was issued Dandridge presented to 
some $9,750, which had 


ang had already been adjusted by Mr. 


The policy as issued also 


It was subsequently 


pezié a premium of $515.42. Also 
zt Bluth had, at the direction 
his adjusting reports addressed to 
arris Underwriters in Annapolis, 
these claims fyom the company 'S 
Further, it was learned that George Leiste 


een instructed by Dandridge to talk 


to no one at the company except Dandridge. 
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The company lost some $7,952.06 on this risk due to the 
dishonest acts of Dandridge. These dishonest acts are the pate 
as those listed above for Harris Underwriters, as well as the 
| 
obvious acts recited herein. This loss is computed as follows: 


Loss Paid $9,750.00 
Adjustor's expense - 330.25 

$10,080.25 
Less Salvage 2,128.19 


Loss to company $ 7,957.06 


In addition to the above, the company will suffer a loss of 


some $66,000 by reason of an uncollectible agency account with 
= | 


Mid-States Insurance Agency of Baltimore, Maryland. ‘This loss 
is likewise due co the dishonest acts of Dandridge. In 
October 1964, Dandridge, at the direction of the company 
officials, called company's counsel Samuel Barker to review 

a guaranty agreement, wherein certain individuals were to 
guarantee to the company the payments due by Mid-States Insur- 
ance Agency, Inc. as an agent. Mr. Dandridge deliberately 
failed to consult Mr. Barker on changes made to the guaranty 
agreement by the guarantor's attorney, and signed the revised 
form of guaranty agreement on behalf of Imperial without con- 
sulting Mr. Barker or any official of the company. rieecemoes 


| 
form of guaranty signed by Dandridge is completely worthless 


1s of the officials of the 


tble loss. 


+ 
ropa 


far ascertained that 


and Leiste to 


ain 


and ret 


the same, 


til a loss claim was 


such conspiracy. 


are yet 
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losses W 


nex 
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sinc 


but 
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105 Briarcl 
Mountain La! 


Dear Bill: 


First, I want to thank you for your nice 
marine manual. This is most interesting 
ful. (Incidentally, I was sorry +o see fro: 

z 5 u mie pei 
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“[P. Ex. 6] 


IMPERIAL INSURANGE 
INCORPORATED 
3408 WISCONSIN AVE, N. W. 
WASHINGTON 16, D.C 


wWoOooty 6G-4272 


November 5, 1964 


The Board of Directors 
Imperial Insurance Incorporated 
Washington, D. C. 


I submit ‘herewith a projection of the surplus position 
of Imperial Insurance Incorporated and its subsidiary, 
American Homeowners Insurance Company as of December 31, 
1964, together with my comments in regard to the proposed 
pooling agreement, underwriting policies, subrogation and 
operating expenses. 

N 


Respectfully submitted, 
| 


DITO ce 


Willard C. Kress 
Controller 


CC:Mr. Dandridge 
Mr. Raywid 
Mr. Larash 


ef the companies at December 


$ 605,767.00 


$1,386, 638.00 


$ 900,505.00 


In the computations of e j i ; I have used what I 
believe to be conservati S i upon our past ex 
- all contingencies. 


of the computations. 


stateé surplus totals are in excess of the 
ininum capital requirements. Taerefore, I conclude that 


r of the two companies will not be mandatory at tne end of 


4 


frerican has benefited materially at the expense of 

ailing to bear a proportionate share of its expenses. 
Jnter-compzny reinsurance rates were supposedly adjusted to com- 
pensate for the expense allocation. However, the overall result 
was the confusion of the operations to the extent that it was 
impossible to juczge the operating results of the companies either 


separately combined. 


Therefore, ny first recommendation is the development of an 
accounting system which will fairly reflect the results of each 


line of business. 
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PROJECTED SURPLUS POSITION - Continued 
: 
is my opinion that the development of such a systen vould 
facilitated by the adoption of the pooling plan, 4S suggested 
Mx. Joseph Raywid. The adoption of the pooling plan will 
also help to reduce adninistrative expenses and more appropriately 
allocate the total business between the two companies. 
Lastly, it should eliminate any question of Ciaeminaeanon on the 
part of minority stockholders because both companies will ex- 
perience the same loss and expense ratios in relation to the 


portion of the total business each assumes. The opezatioa of 


the pooling plan is illustrated as follows: 


Assume _-- 
1. Premiuns originated by Imperial $3,500, 000.00 


Premiums originated by American 300,000.00 


2..40% of combined business assumed by Imperial 


60% of combined business assumed by American 


100% 40% | 60% 
Pool Imperial American 


Premiums Earned $3,800,000.00 
Losses 2,280,000.00 
Expenses 1,420,000.00 


Underwriting 
Profit 100,000.00 $40,000.00 $60,000.00 


Investment Income - 17,000.00 19,500.00 


Net Incom: ~ $57,000.00 $79,500.00 


origination of the premiums does not-dict 
: - 
rather the assumed ratios. In- 


ctman : me e . : ee re o +" 
Stren Oice ? bes . pooilrug arr angenmene - 


truc owner. 
be to give American a 


portion of eria usices fithout charge, put offset 


f the expeases. 


of premiun 


FUTU 


Fal 


Nf rojection of 
2 


companies in- 


business being written, 
substandard B.I., and P.D. 
premiuxs at a 40% commission rate the pooled underwriting re- 


sults can be expected to at least break even. f 


In making this projection I used what I believe to be fairly 


conservetiv 5 i i that our actual operations 


lation at this point. 


FUTURE OPERATIONS - Contin 


One of the difficulties 

insurance operaticn is the 

evaluation of outstanding 

So This can b exnpaasiz ‘ x owe case by point—- 
dng out that out of $433 06 fos 3 Gy incary reserves ‘ 


established at December } $238,515.G0 remain unsettled 


at June 30, 1964. 


In this regard, i 

adequacy of these : , aud haye reached che conclusion 
that tbe reserves provided are adequate. 

insurance (except the ABC Yeu iug ans YJnisheps policies) the 
total losses paid during the three-nouth period; Jane, guly 


and August, were approximately 14% less than the correspond- 


ing reserves which were released. See Exh-bit C. 


I have also compared the amount of reserves release 


actual settlement of those Bodily Injury and Preperty Damage 
claims settled during 1964 which were in excess of six moaths 


old at December 31, 1963, and found as follows: 


a 


Reserve Provided Final, Payment 
December 31, 1963 


Bodily Injury $77,300.00 $58,073.00 
Property Damage 16,900.00 10,819.00 
It should be pointed out that settlement expeases axe not includ- 
ed in the above totals and some clains are paid without provision 


for any reserve. Therefore, I ccnclude that cur rese 


adequato, but not necessarily excessive. 


Nase te 
VS we ee te 


Our und 


SS) 


proceeure 


rosea ey 


provide many 


rich 


wi 


es 


to learn that 


nora 
mperila. 


In 


oss of $111,115.06 


meatal error 


ida 


~ 


.C2 procecu 


e also needs to 


o tae propo- 


+ 
be 


a 
oO 
> 
“A 
w 
a 
oO 
4 
42 
% 
fa 
o 
ce) 
ot 
v 
g 
Le) 


prsaes 


+ 
av 


Every ezio 


least stabilize our 


Raywid will return 


end- 


oa 


reco 


his 


inplement 


to 


nak 
eg7an 


OPFRA 


aad 


Permission has deen requested to transfer the preniue 
operation Gece to Imperial, This skould result 
income of at least $25 , 000.00 per yea. to Inperi2l. 
I consi¢cer to represeat a red ction of operating expedses. 


A great deal of actual work remains to be done to revise work 


procedures, devise an accounting system to produc> the desired 
results, and to design a system to implement the traasfer of the 
prenium financ® operatiou to imperial. ‘It will aiso ecessary 


to secure permission of the insurance comnissioner before enter- 


ing the pooling agreement. 
the p g 


MERGER, 


? 


30,000.00) 


3 


1, 302,650.00 
Projected Oper 
(Loss) for *% 
1964 to Dece 
(Exhibit B) 


provisioa for Co 


Jacrease is Carrying 
of Americas 39,000.09 


566,767.00 1,386, 632.00 


Surplus — Decenbder 31, 
1964 $605,767 .09 $1,386,635 .00 $900,505.90 


i ne 


——————— 


ee 
———— aT 


. 


C8 _ INCORPORATED 


9 


AMERICAN NO 


DS STATENTNT OF TACOME 


a 


FOR THE PERIOD JULY 1, 1994 TO 


“IMPERIAL —-_ AMERICAN TOTAL 


mB INCOME: 53 : ne 
Premiums Earned - Net $621,274.00 $703,313.00 _$1,324,587.00 


396,553.00 453,119.00 | 859 ,672.00 


3 


61,025.00 25,047.00 | 86,072.00 
632.00 102,514.09 | 103,446.00 


226,136.09 22,092.00 248,228.00: 


Joint Exp (13,483.00) 13,483.09 


——— 


Total * 670,863.00 626 00 | 1,297 ,418.C0 


adncome (Loss) Before Invest- 
meat Iacone (42,589.00) 76,758.00 27 , 169.00 


investment Income . 16,000.00 32,200.00 48,200.00 


—— 


Net Incone (Loss) ($33,589.00) $108,958.95 ‘|$ 75,369.00 


4 


“The above income projection excludes any attempt to anticipate the a 


"results of the ABC Vending and Unaishops policies as the losses on these 
policies have been so large that an immediate correction) is required 
rather than projecting a coatinuing loss. Known losses during the third 
quarter under these policies have now exceeded the earned premiums by 
617,851.00. See Exhibit D 


° 


703,313.00 


$ 


.o) 
oO 
x 
té 
N 
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© 
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Tp TY 


Percenteye 
Cover) (over) 
: ; uncer under 
Fire & E. C. $24,081.00 5. (S$ | 286.05) ( 1.2) 
Bodily Injury | 59,671.00 00 ( 20,498.00) (34.2) _ 


Property Damage 49,610.06 { $8,179.90) (16.5) 


18, 626.9 ,O01.90 ( 2,639.00) (14.1) 


Physical Damage lisia: 88,004.00 © 33.0 2,655.00 


Komeowners 6,125.95 


- 


Note: _ - 

This exhibit does not mean that our reserve 
+14%, but simply compares the amount paid with 
does not include payments of claims in regard 
was established and it does not 


im? 


Exhnibie 


$123,500.00 « 
__ 30,875.09 


30,875.00 — 


3,919. 
42,939. 
&,764. 
12,941. 
2,092. 
26 ,S79.22 
$,069.CO 
1,414.25 
4900.00 ___121.,599.53_ 
2 ya? = 
zs __ 80,724.55 


Gross Premium 
(10/15/63 - 10/15/64) 
Commission Paic 


358.87 
7710.69 
7,261.75 

estimate 26,760.00 __35, 151.31" 


Net Loss - First Year $ 30,390.53 


Note: 
5 Both of these policies are still in effect. 
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14 April 1965 


Mr. George Leiste 

Leiste Associates, Inc. 
116 John Street . 
New York, New York 10038 


Dear Mr. Leiste: 


Reference is 
you at your office on Thursday, 
of return commissions om return 
pany brokered to our company. 


At our conference it was agreed 
on Unishops, Inc. in the amount 
A.B.C. Consolidated Corporation 
tire gross c ssions on all of 
Enclosure A attached to 


omni 


It is our understandia : 
to the insureds less the c 3s 
you in turn will send our checks 


to aggregate the return premium. 


— > 


If the above sexs Jorth our u 
that you sign the original an 
ment, and recura the orisinal 
receipt of your sign 
checks in accord witt 


ec 
c 
a 


Sincczely yours, 


A. W. Moore, Jr. 
Vice President 


AWM, Jr. /nal 
encls: 


made to the conferen 
March 18th, 


this lett 


3408 WISCONSIN AVENUE. N. W. 
WASHINGTON 16. D. C. 
WOODLEY 6-4272 


FILED 
MAY 9- 19693 
ROBERT M. STEARNS, Clerk’ 


Joe Raywid and myself, 
1965, conceraing the = 
certain risks your 


ce between 


3 
wnich 


premiums on 


ission 


- 
ros 


lé retura the gross co 
5 ae TEAS 
10% of the comission 


rte! 


A 
Uv 
e@ en 
he 


xr 


issue i 
these chetks to you 
to the instred 


turn will 


na 
ene 


OR 


it is requested 
2 of your agree- 
the uncers_gned. Upon 
ediatel y proceed to) issue our 


? 
c 


Agreed this. 


Ea. of April, 1965. 
We 27) 
Lee aan Inc. 
F, —_ 
George Leiste 
Imperial Insurance Inc. v. 


Employers Liability Assurance 
Corp., Ltd. , Civil Action No. 


acrnicre | 


—_——_— 


ee oe 
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Leiste Associates, Inc. 


116 JOHN STREET ® NEW YORK, N.Y. 10038 ° REctor 2-36€36 © CABLE: MUIRLEISTE 


Sager 
April 15, 1965 


Mr. A.W. Moore, Jr. 

Imperial Insurance Company Inc. 
3408 Wisconsin Avenue N.W. 
Washington DeCe ee 


Dear Mr Moore: 


Enclosed please find signed agreement as to return commissions. 
| 


Thank you in advance for your cooperation. 


\ 


I am, 


Ke Gesige Yas 


Cavre: MUIRLEISTE 
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tat of Harris Underwriters 


we shall now be 
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n you were last 
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dssession, 


Yours very truly, 


George Leiste 


HARRIS UNDERWRITERS, INC. 
. Insuronce Brokers & Consultcnis 
N mh > 43 ayers 
oate2v Noventer 1993 SSL OES TOL 


Telephone Divert 


T n : os, 
leiste ascoctates, Inc. ; 
124 Johr. Streat z 
New York 33, New York 


lintet PLEASE DETACH AND PETL 
snops, inc 
Unishops, Inc. ere wits pays : 


POC Y wEMIOD 


| $-1-43 
| 10-15-43 


Premiums Due and Payable on Effective Dute of Policy. 
- 
Harris Underwriters, Inc., SK St NW, Washic ton 5, 0. iC 
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[P. Ex, 27] 


PROGRESS REET 


ME PTE SAY dl er7 
March 1945 es 
A. Insurec-Claimant: Imperial Insurance Incorperated 
B, Insuring Company: The Employers Liability Assurance Cc cree, Ltd. 
Policy # Pa182198 
Term: 10/1/53 until cancelled 


Type of Clain: Bclicy # 


F-182198, 
Employee v 


1 
aishe mance Coverage - 


Amount of Claim: To be established - estinate 
$100, 000,00 
loin ielt cernA ates 


Name of Employee: Willian ©, Dandridge 
- =) 


Mitle and Pesition cf Employee: Vice Presicen 
pees SS ins 


Term of Employment: Empleyed 3/25/53 
Resigned 12/31/24 


Basis of Claim: Dishonest acts of ccrmissicn and eee 


Nature of Dishcnest Acts: A. Cen Somes S or 
. to make inc: 
had au sates 
general ma 


B, Telling and 
to supericrs 


perpetuating 


Form of Proof: A. Signature under oath on ecnpany's 19 43 Cenventicn 
Ferm Annual Statement 
ees EES and ¢ 


employee 
Sere witnesses ina denial in the 
presence of witness: 


Form of Losses? Earned oe not received by Cem pany; return 
of premiuns net received by cenpany to insureds 
Subst. antially increased reinsurance, 'eests 
Substantial clains 
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ABC VENDING CORPORATION 


6/2/64 
5/8154 
5/19/54 
7/16/64 
7/29/64 
9/24/64 


9/24/54 


9/24/64 


12/15/64 
11/4/64 
12/15/64 
12/15/64 
2/15/65 


TOTALS 


ANOUNT OF LOSS 


8,764.06 
42,969.95 


3,850.00 


12,641.00 . 


2,092.00 


4,900.00 
1,424.25 


26 ,879.22 


_ 


8,000.00 - 


17,184.00 
7,156.00 
3,895.00 


15,483.40 


” 26,404.40 


179,653.28 


AMOUNT OF EXPENSS 


None 
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521.75 
150.00 
950.00 
375.00 . 
750.00 

. 425.00 
400.00 
750.05 
375.00 
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6,977.80 18, 


UNISHOPS INCGRPCAATED 


Loss EXPENSE TOTAL 
3456.00 74,160.02 /"/4~“ 3616.02 
1481.88 127.40 1609.28 
us 475 .56</~ 675.00 1/57/46, 150.56 
38.34 38.34 
97,454.09 /'#A125 .007/74$8,579.08 
76,336.08°/°/ 297.05: 9 /k46,633.13 
. 47.47 4747 
Pe 8, 300,00 4/2/4427 .u5 x) "727 wis 
76.55 76.55 
232,503.61 2,974 2 39-77 289 


[Defendant's Exhibit B] 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,031 


IMPERIAL INSURANCE 1NCORPORATED. 
AMERICAN HOMEOWNERS INSURANCE COMPANY. - 


Vv. ' 
EMPLOYERS’ LIABILITY ASSURANCE CORPORATION. LTD. 
A ppellan t. 


| 
APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBI!4 


BRIEF FOR APPELLANT 


STATEMENT OF THE ISSUES PRESENTED 


1. Does a dishonesty, destruction and disappearance policy 
indemnifying against loss of money, securities and other property 
through any fraudulent or dishonest act of an employee cover net 
claim payments made by plaintiff Imperial under tire and casualty 
policies issued by it and also cover the collection of unpaid premiums 


on similar risks? 


. 


Dig the court err in instructing the jury that it could deter- 


te Whether Impertial’s discovery of loss occurred within four 


its proof of loss. when Imperial’s own ev idence 


showed that such discovery occurred more than five months prior to 


itting testimony of an alleged state- 
nstitute oral waiver of the time limit for filing 
d in submitting to the jury the question of whether 
or not there was such a waiver. and in failing to instruct the jury on 


eess 


f proof necessary to establish waiver. 


in instructing the jury that anyone signing 
nual statement filed with the Superintendent 
District of Columbia knowing that it contained 
ubject to criminal prosecution and that Im- 
. Dandridge. committed fraud as a matter of 
when the eviden 
in accordance with any and trade practices, that Dandridge 
thought it was correct. and that no loss occurred or is claimed in 


regard to it. 


court err in excluding defendant’s proffered evi- 
dence that after Imperial’s cancellation of the principal special in- 
surance risk involved herein. another insurance company assumed 
such risk and made a profit? 


6. Did the court err in failing to instruct the jury that in order 
to find Dandridge’s acts to be dishonest or fraudulent the jury must 
find that there existed an element of moral turpitude? 


This case has not heretofore been presented to this Court. 


REFERENCES TO RULINGS | 
1. The court’s rulings on the coverage of the policy may be 
found at pages 586-590 and 992-993 of the transcript. 


2. The court’s ruling denying defendant’s Request for Instruc- 
tion to the Jury, No. 28, concerning discovery of loss. is not Te: 


ported, as it was made in chambers. : 


3. The court’s ruling on the admissibility of plaintiffs’ evidence 
alleged to constitute oral waiver may be found at pages 137- 139 
and 169-171 of the transcript. The rulings on whether the waiver 
evidence was sufficient to send the issue to the jury may be found 
at pages 581-585, 590-590A and 992 of the transcript. The ruling 
on defendant’s Request for Instruction to the Jury. No. 30. concern- 
ing the degree of proof required to establish waiver. is not reported. 
as it was made in chambers. ; 


4. The court’s ruling on the instruction concerning criminal 
liability and fraud as a matter of iaw from the signing under oath 
of the 1963 annual statement is not reported. as it was made in 
chambers. | 


5. The ruling on the admissibility of evidence concerning profit 
experience with the principal special risk after cancellation by Im- 
perial is found at pages 308-311 of the Appendix. 


6. The defendant's Request for Instruction to the Jury. No. 
16, concerning the element of moral turpitude. was discussed and 
taken under advisement in chambers. The request was subsequently 
marked “granted in substance,” but the element of moral turpitude 


was omitted from the charge. 


STATEMENT OF THE CASE 


This case involves a claim by original plaintitf Imperial Insurance 
Incorporated and ifs assignee, additional plaintiff American Home- 
owners Insurance Company. for recovery under an insurance policy 


(P. Ex. 1, Apx. 430-441) issued by defendant Employers’ Liability 


Assurance Corporation. Ltd.. to L. P. Steuart. Inc.. and nine or ten 
ed companies (Amended Complaint). The policy insured Im- 
inst certain types of losses through dishonesty, disappear- 
ice and destruction in the maximum amount of $100.000. Plain- 
tiffs seek feimbursement of net claims payments which Imperial 
made to its own assureds in regard to three fire and casualty insur- 
ance policies which Imperial issued under the direction of its vice 
president and general manager. William E. Dandridge. Plaintiffs also 
seek to have defendant pay for certain uncollected premium debts 
on similar insurance risks which Imperial assumed through Dandridge 
(P. Ex. 2. Apx. 442-464). 


The initial complaint was filed herein by Imperial on October 
13. 1965 (Apx. 1). In May of 1967, in the course of a deposition, 
it was disclosed that in mid-1965, over two months before the fil- 
ing of the’ complaint herein. Imperial had assigned all of its assets 
to American. without reservation of the instant claim. Imperial im- 
mediately filed a motion to add American as an additional plaintiff, 
and the motion was granted over the defendant’s objection (Apx. 
1). The amended complaint was filed June 21, 1967, and was 
answered on July 11, 1967 (Apx. 1). 


The case was tried before a jury beginning November 12, 1968 
(Tr. 1). On November 27, 1968, after nearly two days of delibera- 
tion, the jury returned a verdict for “the plaintiff’ (singular) in the 
amount of $100,000 (Apx. 434-435; Tr. 996, 1022-1023). Employ- 
ers’ motion for judgment notwithstanding the verdict or for a new 


trial was denied on March 13, 1969, and this appeal followed (Docket 
entries 7] and 72). 


The evidence showed that Imperial and American were related 
corporations operated out of the same offices in the District of Co- 
lumbia and doing business in the field of fire and casualty insurance 
(Amended Complaint: Tr. 184. 595). Prior to Dandridge’s employ- 
ment, the general manager and vice president of both companies was 
Robert L. Hayden, Jr. (Apx. 93. 147: Tr. 10-11). Other principal 
officers were Harry Martens, Jr., president of Imperial. and his brother- 
in-law A. Wallace Moore. Jr., vice president and secretary of Imperial 
and president of American. both of whom were involved only part 
time with the operations of these companies (Apx. 194-195. 2 13: 
Tr. 274-275, 304). : 


Toward the end of 1962. Imperial was in need of additional 
business (Apx. 148). It was determined that the operations of the 
two companies would be improved by the hiring of a separate gen- 
eral manager to build up the business of Imperial (Apx. 40-41: Tr. 
11). Imperial interviewed several prospects. including Dandridge. 
and thoroughly investigated Dandridge’s qualifications (Tr. 11-1 2. 
293-294). At interviews held in the Pocono Mountains in late De- 
cember, 1962, and in New York in early January. 1963. Imperial’s 
officers and Dandridge discussed the general situation of Imperial’s 
business, the possibilities for expanding and improving its business. 
as well as Dandridge’s underwriting philosophy and background and 
qualifications in the insurance business as developed over his twenty- 
six years of prior experience (Apx. 145-146: Tr. 400-401). 

Thereafter. on January 17. 1963. Imperial wrote to Dandridge 


inquiring as to what steps Dandridge would take to expand the ‘busi- 
ness of Imperial (P. Ex. 4. Apx. 465). Dandridge was asked if he 


would place major emphasis on routine lines or go into excess and 


surplus lines.’ On January 30. 1903, Dandridge replied in writing 

that the field of excess and surplus lines risks was the one that of- 

fered the possibility of fastest initial gains and that his emphasis 

would be on this field (P. Ex. 3. Apx. 467-468). Further discussions 
along this Hine were held at Imperial’s offices on February 22. 1963 
(Apx. 146-147). 


On March 26. 1963, Dandridge began employment at Imperial 
as vice president and general manager and had complete charge of 
operation of Imperial’s business (Apx. 147-148). No instructions of 
any sort were given to Dandridge at that time concerning the excess 
and surplus lines field (Apx. 177: Tr. 177-178). However, to assist 

2 in familiarizing himself with the operations of Imperial, 
: 2 was assigned to share an office with Hayden (Apx. 96, 
mt en ). Also. Dandridge. Martens, Moore and Hayden held 
weekly breakfast meetings at which the general financial condition? 
of Imperial and American was discussed, along with other important 
matters of the respective companies (Apx. 8, 99. 148-149: Tr. 180- 
183. 304-305). 


Dandridge was the only Imperial employee experienced with 
or knowledgeable about the excess and surplus lines field of insur- 


Excess and surplus lines are insurance risks of a special, unusual nature 
where the conditions surrounding the policy are unusual, where the exposures 
are more than normal, where the location of the risks are scattered and where 
it is hard to find and isolate the amount of insurance applicable to each loca- 
tion. It differs from regular lines of insurance where, when the underwriter 
gets the facts, he can go to a manual and determine the premium. In the ex- 
cess and surplus lines, the underwriter himself has to negotiate the premium, 
and imagination and judgment are necessary (Apx. 150-154, 98; Tr. 25-26, 
347). 


2tmperial and American were both in poor financial condition, sustain- 
ing respective loss ratios for 1963 of 45.8% and 79.9%, which caused them to 
lose their insurance ratings with the Alfred M. Best Company early in 1964 
(D. Ex. D; Apx. 191-193; Tr. 497-494). 


ance (Apx. 7). Martens and Moore knew nothing ebout it. and |Hay- 
den had only read about it and talked to some people in the business 
(Apx. 97-98: Tr. 295, 297. 304). Dandridge had ten to fifteen years 
of actual experience with it (Apx. 150). 


The opportunity for Imperial to get into the excess and surplus 
lines field arose as a result of Dandridge’s discussions at an insurance 
convention in June of 1963. with one Emery Lord. an officer of 
Harris Underwriters, Inc.. of Annapolis. Maryland (Apx. 155-156). 
Dandridge knew that Imperial had for some time been doing busi- 
ness with the Harris family insurance agency in the District of Co- 
lumbia (Apx. 156). At the convention and in numerous conversa- 
tions thereafter. Dandridge and Lord discussed the possibility: of 
Imperial’s entering the excess and surplus lines field (Apx. 156. 
160). Dandridge proceeded to check into the general standing of 
Harris Underwriters and satisfied himself that they appeared to 'be 
reputable insurance brokers (Apx. 157-159). 


Pending further investigation however. Dandridge retrained 
from giving Harris Underwriters a formal agency contract and instead 
reached an oral agreement pursuant to which. for the time being. 
Lord would simply offer to Imperial excess and surplus lines ingsur- 
ance risks involving some $600,000 in premiums per year. each) risk 
to be subject to approval by Dandridge before Imperial would be 
bound thereon (Apx. 160-161. 175-176, 249-250: Tr. 34-55). It was 
agreed that the entire package of business offered to Imperial would 
be underwritten in such a manner that over the course of a three- 
year period, Imperial was to be guaranteed a minimum of 4% under- 
writing profit (Apx. 160-161, 232-233, 258-259). The means ‘by 
which this was to be achieved was through renegotiation of premi- 
ums, if necessary. with various of the assureds and their brokers. in 


accordance with the general practice in the excess and surplus lines 


field, where the assureds are quite willing to pay more because of 


\¥ of insuring such risks and of the need to maintain in- 
sredit purposes (Apx. 160-161. 180-184). 


September. 1963. Dandridge agreed that Imperial 
would insure various comple risks in the excess and surplus lines 
Held as offered through Harris Underw riters (Apx. 163-164, 173). 
Most of this business emanated from New York, where Lord was 
dealing with George Leiste Associates. broker-agents specializing in 
the excess lines field. and with Marsh & McLennan, the largest in- 
surance brokerage firm in the world (Apx. 161-162, 165, 169). Cover 
notes or binders were subsequently issued by Lord for most of these 
special risks (Apx. 168. 171: P. Ex. 3). However. due to the neces- 
sity to assemble 2 great deal of underwriting information concerning 
these specid] risks and then to negotiate the premiums (Apx. 164- 
169. 186-187). no premiums were received for any of them until 
February of 1964 (Tr. 330) when the first loss claim was also received 
(Apx. 177-178). The first policy was not actually issued until April 
of 19642 In the excess lines field. time lag of up to a year or a year 
and a half between assumption of a risk and issuance of a policy 
was not abnormal (Apx. 213-214). 


Dandridge testified that the assumption of risks in the excess 
and surplus lines field by Imperial was included regularly in the 
weekly breakfast discussions during the spring and summer of 1963 
(Apx. 149-150. 157-158. 172-173. 238-240, 298-299). Imperial’s 
witnesses denied this (Apx. 368-369) and testified that the only 
discussion occurred at a meeting in August or September of 1963 
at which time Dandridge was orally told not to go into the excess 
and surplus lines field (Apx. 7-10, 99-100; Tr. 178-179). Dandridge 
testified that at the time of such meeting, around the middle of 


ZUjnmately only three policies were actually issued (Apx. 21, 83, 247- 
24%, 265), and all the risks either expired or were cancelled before the end of 
1964 or early in 1965 (P. Ex. 33, Apx. 459). 


September, the company had already been accepting excess lines 
insurance risks for several months and that the decision then reached 
was to accept no new excess or surplus lines business after September 
30, 1963, but to continue on with the risks which Imperial had 
already agreed to write (Apx. 173-175, 184-186. 240-241. 252. 270- 
272). 


Imperial’s regular annual financial statement for 1963 was pre- 


pared in January and February of 1964 by Imperial’s chief account- 
ant, Larash, who was thoroughly qualified to prepare it (Apx. 132- 
135, 305: Tr. 277). The statement was prepared. according to Mr. 
Larash, in accordance with the usual company practices. whereby 
the information was obtained from the company’s accounting rec- 
ords, which do not include risks for which policies have not actually 
been issued (Apx. 133-135, 139-141). Because of this fact. none of 
the pending risks in the excess and surplus lines field could be in- 
cluded, although the statement contained reserves for contingencies 
such as unreported claims (Apx. 134138. 189-190. 306). Larash 
testified that the 1963 annual statement as prepared by him was 
“absolutely correct” (Apx. 414). The annual statement was then 
handed to Dandridge in pencil form with the request that he “glance 
at it” before completion (Apx. 135). It was then reviewed gen- 
erally, printed, signed under oath by Dandridge. Moore and Larash. 
and filed with the Department of Insurance here and in other states 
(Apx. 28-29, 132-136, 305). Dandridge testified that based oni his 
thirty years of experience, annual statements were not required to 
contain risks for which no premiums or losses were on the books at 
the end of the year and that risks normally weren't put on the books 
until policies were issued (Apx. 187-189, 263. 302-305). 


The claims payments for which plaintiffs now seek reimburse- 
ment involve only three of the fifty odd excess and surplus lines 
assureds (P. Ex. 2. Apx. 444-458, 462-463) The principal! as- 
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sured was the ABC Vending Company, which operated food vend- 
ing equipment in over a thousand locations throughout the country 
(Apx. 165-166. 169-170). The ABC risk had been placed in August 
or early September of 1963 by its insurance brokers in New York. 
Marsh & McLennan. through Leiste. who referred it on to Harris 
Underwriters and ultimately to Imperial (Apx. 91. 165, 168. 184- 
186. 253).' The coverage was for fire and casualty damage in the 
maximum amount of $50.000 per location, but only 21 locations 
contained equipment totaling that value and many of the locations 
had values below the deductible (Schedule attached to P. Ex. 7; Tr. 
740-741). It had a deductible of $2.500 which was later increased 
to $10.000 per location (Apx. 200: Tr. 735). The term was three 
years from September 30. 1963 (Apx. 177, 251-252). It was de- 
cided that reinsurance was not needed in view of the spread of loca- 
tions. the deductible. and the underwriting profit arrangement (Apx. 
200-201). 


The first loss claim on this risk was presented in February of 
1964. at which time the actual policy had not been issued (nor had 
any premium been collected) due to a lack of information about the 
risk (Apx. 177-178). When the claim was presented, Martens, Moore 
and Hayden all questioned Dandridge about the risk, and they all 
were told about the underwriting profit arrangement (Tr. 46-47, 299- 
300). In view of that factor. Imperial’s officers agreed that Imperial 
should continue insuring that risk (Tr. 299-300). The actual policy 
for ABC was issued in April, 1964, by Imperial’s fire underwriter, 
Mrs. Leonard. who was also told about the 5% profit arrangement, 
as were other employees of Imperial (Apx. 252, 258; Tr. 44, 317, 
566-568).' During the remainder of 1964, substantial additional loss 
claims were received on the ABC Vending risk (Tr. 190-194). In 
view of these losses, which totalled $179,653.28 (D. Ex. A) the 


premium was twice in 1964 renegotiated and was thereby increased 
from the original estimated amount of $73,500 to $143,500 (Apx. 
177-180). 


1] 


The other major excess and surplus risk for which plaintiffs 


seek reimbursement of claims payments was Unishops. Inc.. which 
owned a chain of clothing stores. This risk was placed by Harris 
Underwriters in August of 1963 (Apx. 457). The policy. which 
was actually issued in April of 1964. insured Unishops against fire 
and casualty damage in the amount of $225.000 per location for 
three years from the inception date of October 15. 1963. for an 
initial annual deposit premium of $23.099.40. subsequently changed 
to $39,500 (P. Ex. 14). During the latter half of 1964. various loss 
claims were received from Unishops. and Imperial paid out about 
$50,000 in settlement of these claims (D. Ex. B). 


The only other special risk on which a loss claim was Teceive od 
was Delancy Bargain Stores. This claim was paid in November | of 
1964 in the amount of $9.750 under a $10.000 casualty insurance 
policy issued at about the same time. dating back to its effective 
date a year earlier (Tr. 87-90: Apx. 244). | 

In the fall of 1964. Imperial and American were in the process 
of having their overall financial and operational problems analy zed 
by an outside consultant (Apx. 193-196, 260). As part of this evalu- 
ation. the company controller, Willard C. Kress. submitted on Novem- 
ber 5. 1964, an accounting analysis of the situation of Imperial (P. 
Ex. 6, Apx. 469-480). This report attempted to project the com- 
pany’s financial situation at the end of 1964 (Apx. 67. 10-1 1). It 
called particular attention to the two issued policies (ABC V ending 
and Unishops) in the excess and surplus lines fields, and noted) with 
surprise that these two special policies had alte: ady produced ajnet 
loss of over $111,000 (Apx. 474). This report was furnished to the 
officers and directors of the companies and was discussed by them 
(Apx. 51, 72). Imperial’s vice president, Moore, was specifically 
asked to look into the losses being paid on the ABC Vending policy 
(Apx. 451). 


ae 


On the day before Thanksgiving of 1964 a discussion was had 
between Messrs. Dandridge. Moore and Kress concerning the Kress 
Report and the ABC Vending policy (Ap. FeO 02— Ert6). 
Dandridge again brought up the guaranteed profit arrangement, and 
Moore asked Dandridge to have the agreement reduced to writing 
(Apx. 72-73. 207-208: Tr. 50-52. 62). The question also arose as 
to other risks on which Imperial had been committed in the excess 
and surplus lines fields. and Dandridge informed Moore that policies 


had not vet been issued for most of these risks and that they were 


thus not yet reflected on the company’s accounting records (Apx. 
74. 202). Moore was surprised to learn of this and asked Dandridge 
to prepare 'a list for hirr of these special msks to which Imperial had 
been committed (Apx. 74. 203: Tr. 52-53). Dandridge began pre- 
ing such 2 list. which was either given to Moore or taken by 
when it was still incomplete (Apx. 203-207, 211-212, 219- 
220. 236-238. 255. 370-372). 

On Friday. after Thanksgiving. Dandridge telephoned Lord of 
Harris Underwriters and reviewed the situation of the ABC Vending 
Company policy (Apx. 208-209. 218-219). He instructed Lord to 
have the premium again renegotiated and to get the guaranteed profit 
understanding reduced to writing. Dandridge confirmed the conver- 
sation by letter on Monday. November 30 (D. Ex. F. Apx. 209, 
218-219. 492-493). 


Moore immediately began an investigation of the excess and 
surplus business to which Imperial had been committed. In this 
connection he engaged Hayden, who by this time had left the em- 
ploy of the two companies (Apx. 18-20, 100-103). Hayden’s assign- 
ment was to try to get the excess lines business into proper shape 
to be put on the 1964 annual statement (Apx. 109). And Moore 
promptly gave verbal notice of a possible claim under the subject 
insurance policy to the defendant, Employers’ Liability Assurance 
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Corporation, whose offices were just down the hall from those of 
the plaintiffs (Apx. 19. 32-34, 327. 248, 285). 


When no written evidence of the guarantee profit arrangement 
as it related to ABC Vending had been produced by December 14, 
1964, Moore again inquired about the arrangement (Apx. 219-220. 
234: Tr. 63-64). Having previously been told that it was with Mr. 
Donald Mullen of Marsh & McLennan (ABC's insurance broker). 
Moore telephoned Mr. Mullen over the speaker phone in the former's 
office (Apx. 76-78, 221-222. 230-231). Mullen denied to both 
Moore and Dandridge that any such arrangement existed with his 
firm (Apx. 78-79. 222-224. 353-355: Tr. 64-66). | 

Moore then arranged for a meeting with all of the persons in- 
volved in the ABC Vending policy. to be held the following day in 
his office. The meeting was attended by Mr. Mullen and Mr. Fitz- 
patrick from Marsh & McLennan. Mr. Leiste and Mr. Goode from 
Leiste Associates. Mr. Lord of Harris Underwriters. and Mr. Dan- 
dridge and various others from Imperial Insurance (Apx. 80. 104. 
924.225, 285: Tr. 66-67. 339-340). Mr. Mullen and others denied 
existence of the guaranteed profit arrangement. and this denial! was 
not challenged by Lord. Leiste. or Dandridge (Apx. 105. 95-326. 
935-236, 357-360: Tr. 68). who did not want to “start a rubarb in 


front of customers” (Apx. 227). 


Moore testified that as of December 15, 1964. Imperial was in 
a position to file a proof of loss in excess of the amount of the hond 


(Apx. 52-53). And within a few days of the December 15 meeting, 
Hayden had travelled to the offices of both the Harris Underwriters 
in Annapolis and George Leiste Associates in New York to develop 
additional details of the excess and surplus lines business to which 
Imperial had been committed (Apx. 112-117). He reported the in- 
formation to Moore as he developed it (Tr, 228-229, 520-521). And 
on January 6, 1965, Imperial notified Employers in writing of a 
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jer the policy here in question, stating that Im- 


time able to furnish “complete details” (P. 


On December 31. 1904. Mr. Dandridge resigned. He was given 
sr as Moore described it. “termination pay”. of a month’s 
he was given us Ya company automobile until such 

: r employment (Apx. 228, 377: Tr. 278). 
ly was hired by Utica Mutual Insurance Com- 


profit in any way from ks ei arias in behalf « of Im- 
the excess and surplus lines field (Apx. 228-229, 57-58: Tr. 


On March 4. 1965, Imperial called a conference. which was 
attended by Moore end Hayden. and by Imperial’s attorney. Mr. 
Robert V. Smith. Attending on behalf of defendant Employers were 
William T. Schramm. branch manager. Joseph T. Zolly. claims man- 

_and Edward M. Keyser. bond manager (Apx. 35-36, 122, 315- 
4]-342. 380. 396). Imperial’s representatives advised Employ- 
itatives of the nature of their claim (Apx. 335). Em- 
ployers’ representatives said very little (Apx. 349). A conflict exists 
in the testimony concerning discussions of the proof of loss at the 
meeting. Imperial’s representatives testified that Mr. Schramm told 
them to take their time and not to file a piecemeal proof of loss 
(Apx. 39-40. 4%. 124, 397-400). Employers’ representatives deny 
this and state that Imperial was told to file a timely proof of loss 
(Apx. 318. 343-344, 350-352, 381-382). They further testified that 
they had not been authorized to waive any provisions of the policy 
(Apx. 319. 393. 344). Imperial had prepared an agenda (P. Ex. 27; 
Apx. 487) to which certain notes were added at the mecting, but 
no notes were made concerning alleged waiver of the date for filing 
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of the proof of loss (Tr. 261, 513- 514). Imperial’s attorney did 
make a note of the four month requirement for filing the proof. of 
loss (Apx. 403-404). Zolly testified that at the conclusion of the 
meeting he heard Hayden and Mr. Smith (both representing Imperial) 
disagreeing as to which of them would undertake to file the proof 
of loss (Apx. 320). This was not controverted. 


Proof of loss forms were delivered to Imperial four days later. 
March 8. 1969. and Imperial was again told to file the proof of 
loss (Apx. 321, 333-335, 382). Shortly thereafter Imperial was lable 
to work out details concerning an $18,000 reduction of its loss. as 
Leiste agreed to return that amount of his commissions on the ¢an- 
celled excess line risks (Apx. 14-17, 44-45). 


It was not until mae 9, 1965, however, that Imperial filed its 
proof of loss (P. Ex. 2, Apx. 442-464). The proof described the ac- 
tivities of Dandridge alleged to constitute fraud or dishonesty and 
specified losses of two distinct categories in regard to the exces and 
surplus lines risks: 


1. Payments, in excess of net earned premiums. made by Im- 
perial in settlement of claims by ABC Vending. Unishops. and De- 
lancy Bargain Stores, inclading adjustment expenses in connection 
therewith (Apx. 456, 458, 463): and 


: 

2. Premiums in the amount of $23,227.45 allegedly due it 
from Harris Underwriters in regard to various of the excess and) sur- 
plus lines risks assumed by Imperial (Apx. 460). 


The alleged net losses resulting from claims payments to the 
three assureds were computed as follows: 
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ABC VENDING 
Loss Claims Paid 
Adjustment Expenses 
Gross Loss 
Less: Gross Premiums 
Less Brokers’ Commissions 
Net Premium Received 
Less Returned Premium _ 794.196. 
Net Earned Premium 43,428.81 


Net Loss $143,202.27 
UNISHOPS 

Loss Claims Paid § 50,347.78 

Less Net Earned Premium __ 9,322.86 

Net Claims Loss 41,024.92 


Plus Premiums Due From Harris 1,905.45 
Total Loss § 42,930.37 


DELANCY BARGAIN STORES 


Loss Claims Paid $ 9.750.00 
Adjustment Expenses 330.25 
Gross Loss $10,080.25 
Less Salvage (7) _-2,128.19 

$ 7,957.06 


Defendant Employers denied the claim on June 24, 1965, on 
the grounds that the alleged losses were not covered.by the bond and 
that all of the bond provisions had not been complied with (P. Ex. 
28, Apx. 48%). Thereafter plaintiff instituted suit in October, 1965. 


SUMMARY OF ARGUMENT 


A policy of insurance which indemnifies against the loss of 


money, securities and other property which the assured shall sustain 
through any fraudulent or dishonest act of an employee and which 
defines money as currency, coins, bank notes. bullion, travelers 
checks, registered checks and money orders. does not indemnify 
against losses resulting from the issuance of fire and casualty policies 
by the assured when those policies are subjected to claims which 
make them unprofitable. Those are not losses of “money. securities 
or other property”. Neither are uncollected premiums on similar 
risks within the purview of the policy. 


The policy required the filing of a proof of loss within’ four 
months after discovery of loss. The evidence showed that loss was 
discovered more than four months prior to the filing of the proof. 
although some adjustments continued to be made following discov- 
ery and the assured’s testimony four years later was to the effect 
that it still did not know whether its total loss was established. It 
was error under these circumstances to submit to the jury the ques- 
tion of whether or not che loss had been discovered within four 
months prior to the filing of the proof. 


Where the assured claimed that an oral waiver of the time for 
the filing of the proof of loss had occurred at a meeting between it 
and representatives of the defendant, it was error to permit the ad- 
mission of such evidence in the face of the policy provision requir- 
ing waivers of its terms to be in writing. It was further error to sub- 
mit the issue of waiver to the jury without any clear evidence of 
waiver. It was also error not to instruct the jury that evidence of 
waiver must be clear, convincing and not subject to speculation or 
doubt. 


Excess and surplus lines insurance risks for which cover notes 
yr binders Were issued in 1963 had not been entered upon the books 
that calendar year in the absence of the issu- 


the company during 


policies, the collection of any premiums, or the payment of 
ny losses and consequently were not included in the 1963 annual 


tement of the company verified by the employee. Dandridge, and 
nd filed with the Superintendent of Insurance. Testimony 


sieeehie 
aNGiu 
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Defendant offered to prove that the excess and surplus policy 
arose the major losses incurred by plaintiff Imperial 
was lat n over by another insurance carrier which made a 
srofit out of it. The court wrongfully excluded such evidence. 


The court erred in failing to instruct the jury that in order for 
ee’s acts to be dishonest or fraudulent within the mean- 
icy they must find that an element of moral turpi- 


ARGUMENT 


I. The Policy Does Not Cover Imperial’s Claimed Losses 
Since the Policy Insured Only Against Loss of Cor- 
poreal, Physical Items of Property Through Fraud or 
Dishonesty and Not Against Unprofitable Business 
Dealings or Uncollectible Accounts. 


In analyzing the provisions of the policy it is helpful to recall 
the undisputed facts. Dandridge was hired by Imperial as general 
manager and vice president to take complete charge of the company 
with emphasis on increasing its business (Apx. 4041. 147- 148). 
Prior to his employment, he advised Imperial in writing that the ex- 
cess lines field of insurance afforded the quickest way of incréasing 
income (P. Ex. 5, Apx. 467). Several months after his employment 
he caused Imperial to assume a number of risks in the excess lines 
field (Apx. 163-164, 173). Imperial was thereafter required to pay 
out liability claims under three excess and surplus policies and was 
unable to collect some of the premiums payable on other risks in 
the field. Dandridge got no kick-backs of any kind in connection 
with these risks. and his ictivities involved no improper motive con- 
cerning personal gain (Apx. 228-229, 55-58: Tr. 370)4 Imperial 
contends that five or six months after Dandridge assumed control 
of Imperial he was told orally not to enter into the excess lines 
field (Apx. 8-10, 99-100; Tr. 178-179). But by that time Dandridge 
had committed Imperial on the risks in question (Apx. 178-17 73. 
184-186, 240-241, 252, 270-272). 


4Defendant contends that the so-called Pennsylvania rule requiring proof 
of personal profit on the part of an employee in order to find that his acts 
were dishonest or fraudulent is the best reasoned rule. See Universal Credit Co, 
vy. United States Guarantee Co, 321 Pa. 209, 183 Atl. 806 (1936) and Mortgage 
Brokerage Co. y. Mills, 100 Colo. 207, 67 P.2d 68 (1937). 
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In February, 1904. Imperial’s other officers discussed the as- 


ABC risk. and Dandridge advised them he had a 

factor in relation to such risk so that Imperial 
(Tr. 40-47, 299-300) Dandridge was later un- 

cerning the 5% guarantee factor either 

d to by those involved. although he 

Otiation gross premiums exceeding the 

loss claims (Apx. 103. 1 . 225-226, 235-236). Imperial then 

cancelled the ABC 72-73). 

The provision of defendant's policy pursuant to which Imperial 
suring Agreement I. It provides coverage only for: 


“Loss of Money. Securities and other property 
which the Insured shall sustain * * * through any 
fraudulent or dishonest act or acts committed by 
any ‘of the Employees. acting alone or in collusion 
with others.” (Apx. 437) 


valuable in themselves or evidence of ownership of valuable property 
and that loss claims paid out by plaintiff and uncollectible premi- 
ums do not constitute that type of property.’ This is made clear 
2 to other provisions of the instrument. The rule of 


m generis also compels this conclusion. 


* Fidelity policies containing broader coverage than the foregoing were 
certainly obtainable by plaintiff. In Kerr v. Aetna Casualty & Surety Co., 
250 F.2d 146 (4th Cir. 1965), the policy covered any loss through dishonest 
or fraudulent acts of employees. See also Sade v. National Surety Corp., 203 
F Supp. 640 (1962), affirmed, 114 U.S. App. D.C. 281, 314 F.2d 286 (1963) 
ind Phoentx Savings & Loan, Inc. v. Aetna Casualty & Surety Co., 381 F.2d 


245 (4th Cir. 1967). 


The policy contains various definitions of terms. including [the 


following: 


“Money” means currency, coins, bank notes and 
bullion: and travelers checks, registered checks and 
money orders held for sale to the public.” 

Securities’ means all negotiable and non-nego- 
tiable instruments or contracts representing either 
Money or other property and includes revenue and 
other stamps in current use, tokens and tickets. but 
does not include Money.” 


* OK 


“Loss, except under Insuring Agreements I and 
V, includes damage.” (Apx. 439) 
| 
The policy does not specifically define the term “other prop- 
erty”. However, the use of such terminology in conjunction with 
the terms “money” and “‘securities”. as well as references to “other 
property” elsewhere in the policy. make it clear that the term refers 
to property of a corporeal or physical nature. For example. the 
policy provides as follows as to valuation: 


“Section 9. In no event shall the Company be 
liable as respects Securities for more than the actual 
cash value thereof... nor as respects other property. 
for more than. the actual cash value thereof at the 
time of loss: provided. however, the actual cash value 
of such other property held by the Insured as a 
pledge, or as collateral for an advance or a loan, shall 
be deemed not to exceed {a certain value] .~ 

* KOK 

“In case of damage to the Premises or loss of prop- 
erty other than Securities, the Company shall not be 
liable for more than the actual cash value of such 
property, or for more than the actual cost of repair- 
ing such Premises or property or of replacing same 


with property or material of like quality and value.” 
(Apx. 440) 

In the linstant case the excess lines insurance policies and cover 
notes pursuant to which liability claims were paid out by Imperial 
were not lost. Imperial’s checks in payment of the loss claims under 
these policies were properly issued, payable to the party entitled to 
receive them. Imperial’s bank account on which its checks were 
drawn in payment of loss claims under the excess lines policies, 
simply constitutes a debtor and creditor relationship between Im- 
perial and its bank and does not have any of the characteristics of 
corporeal property.® The uncollected premiums represent debts and 
are clearly not within Insuring Agreement I of the policy. 


The Court of Appeals for the Fourth Circuit has had occasion 
to consider a policy in which the language in the insuring clause was 
identical with that in the instant case. Virginia-Carolina Chemical 
Corp. v. Hartford Accident & Indemnity Co., 339 F.2d 413 (4th 
Cir. 1964). A salesman for the Chemical Corporation owned and 
operated with its consent a business known as Planters Supply 
Company.' Planters Supply had a dealership agreement with the 
Chemical Corporation for the sale of the latter’s fertilizer. The 
salesman had the duty of procuring and submitting to his employer 
financial information concerning its dealers. The purpose was to 
permit Chemical to fix the credit it would extend to these dealers. 
The salesman reported false data to Chemical as to the financial con- 
dition of Planters Supply and in this manner obtained large shipments 
of fertilizer on credit. The amounts due and owing for this fertilizer 
were evidenced by notes and open accounts which proved uncollecti- 


6 See Peoples National Bank v. Hewitt, 226 App. Div. 412, 235 N.Y.S. 
392 (1929), modified on other grounds, 253 N.Y. 523, 171 NE. 765 (1930). 
The court held “property” does not cover deposits in a bank, as money so de- 
posited becomes property of the bank and the depositor becomes a creditor. 


23 


ble and caused a loss to Chemical. The insurer argued that wate the 
rule of ejusdem generis only tangible personal property was covered 
and that choses in action were not of this character. The court de- 
termined what was lost was not the choses in action but the actual 
quantities of fertilizer shipped on falsely established credit. The 
court stated that term “other property” * included the fertilizer and 
that the sums charged for the fertilizer as evidenced by the notes 
and open accounts merely measured the value of the lost fertilizer. 
Thus. the Fourth Circuit determined that under language identical 
with the insuring clause in the instant case. tangible or corporeal 
property was covered. The court further rejected the reasoning of 
the trial court that the notes evidencing the indebtedness were cov- 
ered under the insuring clause of the bond. This was obv iously be- 
cause the notes were not lost. In the instant case it was the assump- 
tion of risks in the excess lines field evidenced by insurance policies 
and cover notes that it ac in plaintiffs loss. These corporeal 
items were not lost: no corporeal property that could be ass igned or 
transferred has been lost. 


In Metropolitan Savings & Loan A Sie v. Hanover Insurance Co.. 
55 Misc. 2d 593. 286 N.Y.S. 2d 129. 132-33 (1967) a savings and 
loan blanket bond covered “Any loss of enews through . . . mis- 
placement, mysterious unexplainable disappearance” or various 
other causes. The court held that this language was not broad in- 
surance against the risk of loss in the savings and loan operations. 
The savings and loan association had cither misplaced or misfiled a 
notice of an assignment of a savings account or had failed to mark 

“flag” with a red jacket. a replacement ledger card. As a result, 
the association paid out the proceeds of the account to a judgment 
creditor of the original depositor and was forced to make good to 
the assignee. The court determined that the failure to mark or flag 
the ledger card could not be considered a loss of property. It also 


considered whether or not the ledger card, red jacket and the. Motice 
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of assignment, if lost or misplaced. were the kind of property cov- 
ered under the language of the bond. The court determined they 
were not. It recited the items of property specifically mentioned 
in the bond (e.g.. Money. currency. bonds, securities, ete.) and stated 
as follows: 
“In this comprehensive cataloging of the type of 
property insured. it is clear that the common charac- 
teristic of the items listed is that each of them has a 
value, intrinsic or symbolic. Either they are of value 
in and of themselves—as currency. bullion. precious 
metals and jewelry. or they are papers which evidence 
ownership of property of value—papers which are 
transferable. assignable or negotiable. conferring the 
ownership of the underlying items of value upon a 
proper transfer.” 


Referring to the ledger card and red jacket, the court concluded as 
follows: 
“The loss of such items of no inherent value might 
result in 2 consequential loss of some proportions, 
just as for want of a nail a battle was once lost, but 
this insurance covers direct losses for the actual value 
of lost or stolen property. and not liability for con- 
sequential losses.” 


It is apparent that the damage suffered by the savings and loan 
association through misplacement of documents is the kind of dam- 
age that Imperial suffered through alleged fraudulent commitment 
to insurance risks—payments for consequential liability. Those are 
losses which are not encompassed in this or similar bonds. Imperial 
paid out such sums purposely from its bank account in response to 
the contractual obligation of the policies which it issued. It is thus 
clear that any such consequential damage to Imperial resulting from 


its policies is not a loss of the type of property contemplated by the 
bond. 
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In Levy v. American Mutual Liability Insurance Co., 195 Md. 
537. 73 A.2d $92 (1950), another similar comprehensive crime pol- 
icy was involved. Clause A.. covering dishonesty of employees. in- 
sured against “all loss of property due to the fraud or dishonesty of 
anv of the insured’s employees.” That policy defined property as 
“money. securities, merchandise, furnishings, fixtures. equipment or 
other personal property.” Levy’s employee diverted contracts| to his 
own use and collected the proceeds therefrom. The Court of Appeals 
of Maryland. applying the doctrine of ejusdem generis, held that the 
language of the bond limited recovery to types of property similar 
to those listed in the bond. such as money. securities and the! like 
and did not include choses in action arising from fraudulent compe- 
tition by its own employee. It held that the bond did not cov er the 
loss caused by the diversion of the contracts nor did it cover the loss 
of the salary paid to such employee during the time he was defraud- 
ing his employer. 


Another case defining liability under a loss policy is Degener 
v, Hartford Accident & Indemnity Co.. 92 F.2d 959 (3d Cir. 1937). 
In that case the bond covered any loss resulting directly or indirectly 
from trading, actual or fictitious. The employee of the insured cre- 


ated fictitious values for stock being purchased in the name of his 
employer. Based on the fraudulent statement of the employ ge the 
employer purchased shares of stock. The court stated that the cov- 
erage did not relate to credit balances based on the deposits but that 
the coverage was limited to tangible articles. See also Baltimore Gas 
& Electric Co. v. United States Fidelity & Guaranty Co., 166 F. Supp. 
703 (D. Md. 1958), Ebert v. Millers Mutual Fire Insurance Co. 220 
Md. 602. 155 A.2d 484 (1959): Piedmont Federal Savings & Loan 
Ass'n v, Hartford Accident & Indemnity Co., 307 F.2d 310 (4th 
Cir. 1962). 


In the One case Which Imperial contends supports the contrary 
conclusion. Citizens’ Stare Bark vo New Amsterdam Casualty Co., 
177 Minn. o3, 224 N.W. 451 (1929) the policy was broader in its 
terms than the policy in the instant case. It covered “such pecuni- 
ary loss as the employer shall sustain of money or other personal 

that for which the employer is responsible)” 
. dishonesty. ete. The fraud involved in that case was 
the unauthorized lending of money evidenced by promissory notes 


to poor credit risks on worthless collateral. In each instance there 


erty that in and of itself was valuable and 
assignment. 


Dl. The Court Erred in Instructing the Jury That It Must 
Determine Whether the Discovery of Loss by Imperial 
Occurred Within Four Months of the Filing of the 
Proof of Loss. 


The policy in the instant case provides in Section 8: 
“Upon knowledge or discovery of loss or of an oc- 

curtence which may give rise to a claim for loss, the 

Insured shall: (a) give notice thereof as soon as prac- 

ticable to the Company or any of its authorized 

agents and... . (b) file detailed proof of loss. duly 

sworn to. with the Company within four months 

after the discovery of loss.” (Apx. 439) 
The undisputed facts demonstrate that as early as February of 1964 
Imperial knew that it had incurred liability on the ABC Vending 
risk (P. Ex. 2. Apx. 445-449). Imperial’s officers Martens, Moore, 
and Hayden, investigated the matter and were satisfied by Dandridge’s 
explanation that the risk was on a guaranteed profit basis (Apx. 450; 
Tr. 46-47. 229-300). Throughout the remainder of 1964 the liabil- 
ity claims and payments on the ABC Vending policy continued to 
mount, as did liability claims and payments on the Unishops policy 
(Apx. 451; D. Exs. A and B, Apx. 490, 491). 
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By early November of 1964 Imperial’s officers and directors 
hud in their possession the report of Imperial’s controller, Kress, call- 
ing specific attention to the fact that the two special policies, ABC 
Vending and Unishops, had produced by that time ner losses exceed- 
ing $111,000 (P. Ex. 6, Apx. 469-480). On Thanksgiving eve of 
1964 Imperial knew that numerous other excess and surplus risks 
had not yet been entered on the company’s accounting records by 
the issuance of policies and collection of premiums (Apx. 74. 202: 
Tr. 52). Soon thereafter Imperial not only gave verbal notice of a 
possible claim under the bond to Employers, but it engaged Mr. 
Hayden to return to the Company to analyze the details of the ex- 
cess and surplus lines risks (Apx. 18-20. 100-103). Finally by De- 
cember 15, 1964, Imperial knew of the failure of the 5% guarantee 
factor which it had relied upon in approving the ABC risk Gre 
40-41). 


Thus, by December 15, 1964. not only had Imperial fully dis: 
covered liability loss of the type herein claimed, but it possessed 
detailed proof of the amount thereof showing that such loss exceeded 
the maximum liability of the bond. Imperial’s witness Moore stated 
categorically that a proof of loss could have been filed on Decem- 
ber 15. 1964. showing losses exceeding the amount of the bond (Apx. 
52-53), All that remained to be done was for Imperial to withdraw 
from the excess and surplus lines field. according to Imperial’s then 
desires, and to work out the final details of the amounts of the re- 
turn premiums and commissions resulting from the cancellation! of 
the remaining excess and surplus lines risks. Actually, Hayden had 
within a few days of December 15, 1964. traveled to the offices of 
both Leiste Associates and Harris Underwriters to assemble addi- 
tional details to accomplish this (Apx. 112-117). And on January 

. 1965, Imperial gave written notice of a probable claim under the 
ae alleging that it was not in a position to furnish complete de- 


tails (P. Ex. 26, Apx. 486). Yet it was over five months later when 
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Imperial filed its proof of loss on June 9, 1965 (P. Ex. 2, Apx. 
442). 


Defendant's “Request for Instruction to the Jury, No. 28” 
sought to have the court to instruct the jury that the filing of the 
proof of loss on June 9. 1965, was not within four months of the 
discovery of loss. as required by the bond. The court denied such 
request and instructed the jury: 

“You must determine exactly when Imperial dis- 
covered the loss which it claims by virtue of the 
fraudulent or dishonest act or acts by Dandridge. If 
you find from the evidence in the case that Imperial 
discovered the loss sometime within a four month 
period ending on June 9, 1965, then the proof of 
loss was timely filed, but if you find that the loss 
was discovered more than four months prior to June 


9. 1965. then the proof of loss was not timely filed.” 
(Apx. 428) 


The apparent reason for the court’s instruction was the confusion 
caused by plaintiff Imperial and its witnesses, who insisted through- 
out that the term “discovery of loss” was somehow equivalent to 
computation or discovery of the full extent of Imperial’s loss (Apx. 
39-40, 123-124; Tr. 158-159, 236). They thus claimed that it was 
not until April 15. 1965, when Leiste’s prior agreement to return 
about $18,000 in commissions (which reduced the amount of the 
loss) was confirmed in writing, that Imperial had discovered its loss 
(Apx. 15-16, 41-43). They further alleged that they were not even 
sure as of the time of trial that they had discovered the full extent 
of their loss (Apx. 40, 123-124). 


The courts of this jurisdiction have consistently ruled that in- 
surance bonds and policies are contracts which are to be construed 


as any other type of contract and are not to be extended beyond 
the terms of the agreements contained therein. See New York Home 
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Furniture Co. v. Aetna Casualty & Surety Co., 127 U.S. App. D.C. 
5. 379 F.2d 879 (1967): Waters v. American Automobile Insurance 
Co., 124 U.S. App. D.C. 197, 363 F.2d 684 (1966): Ace Vani & 
Storage Co. y. Liberty Mutual Insurance Co.. | 19 U.S. App. D. C. 6. 
336 F.2d os (1964). Thus. the timely filing of a proof of loss is 
a condition to recovery. and there is no need for an insurance com- 
pany to show that it was prejudiced by the failure of the insured to 
make a timely filing. In the instant case. plaintiff's evidence cdnclu- 
sively established that plaintiff had discovered not only the fact of 
loss, but also most of the details for computation of the ultimate 
extent thereof more than five months prior to its filing of the proof 
of loss. It apparently contends that the few missing details either 
postponed discovery or served as an excuse for the late filing. | 
Although this jurisdiction has not had occasion to construe 
the term “discovery of loss” in an insurance policy. the general law 
in this field has established that “discovery of loss” means ~knowl- 
edge of loss” and that the running of the period for the filing of the 
proof of loss is not tolled until the full details of the loss are dssem- 
bled and computed. If all of the details concerning the loss are not 
available within the time limit set by the terms of the bond, all that 
the insured is required to do is to submit what information is avail- 
able, with or without a reservation to submit further items or details 


later. 


The leading case on this point is Public Warehouses of Matan- 
sas, Inc. v. Fidelity & Deposit Co.. 77 F.2d 831 (2d Cir. 1935). 
cert, denied, 296 U.S. 633 (1935). At issue was a fidelity bond re- 
quiring that proof of loss be filed within 30 days after discovery of 
the default. The proof of loss was to be itemized and duly sworn 


to on forms in use by the company. The trial court had permitted 
the jury to pass on the question of when the time period began to 
run. The Court of Appeals reversed, stating at 832-33: 


“To say that the 30-day period did not begin to run 
until the assured had discovered the details of the loss 
would allow the insured to delay the investigation 
and to file 2 claim at his own convenience .... 

Moreover, if the appellees needed more than 30 days 
to ascertain the details or the amount of the loss, 

they could have filed their claim within the 30 days, 
with the reservation to submit further items or de- 
tails later.” 


The Fourth. Fifth and Seventh Circuits have dealt with this 
problem in the reverse situation—where the proof of loss has been 
timely filed. but it is claimed to be insufficient because of a lack of 


details—and they have all made it abundantly clear that the insured 
is only required to give such details as he has at hand in order to 
satisfy the bond requirements. See Fidelity & Deposit Co. v. People’s 
Bank of Sanford, 72 F.2d 932 (4th Cir. 1934), cert. denied, 293 US. 
27 (1935): Marviand Casualty Co. ¥. First Nat. Bank, 246 Fed. 
893. 901 (Sth Cir. 1917), cert. denied, 246 US. 670 (1918); Irvin 


Jacobs & Co. ». Fidelity & Deposit Co., 202 F.2d 794 (7th Cir. 
1953). See also Couch, Insurance § 49:480 (2d Ed. 1965) at page 
70 where it is said: 
‘45 the converse of the rule that the insured is 

only required to furnish such information as he pos- 

sesses, an insured is not entitled to delay filing his 

proof of claim under a fidelity bond beyond the pe- 

riod specified therein for furnishing of such proof on 

the ground that the information which he has obtained 

is not sufficient to enable him to furnish an itemized 

statement.” 


Thus. the instruction given by the court was quite contrary to 
the law. It was also highly prejudicial to the defendant, particularly 
in view of the confusing testimony by Imperial’s witnesses as to what 
they considered to constitute discovery. The instruction permitted 
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the jury to ignore completely the question of whether or not. on 
March 4, 1965, there was an oral waiver by representatives of the 
defendant of the time for filing of the proof of loss. It also | per- 
mitted the jury to find for the plaintiff even if the jury considered 
the waiver issue and found against the plaintiff on that issue. The 
instruction alone deprived the defendant of an important defense. 
and the error was compounded by the court’s incorrect submission 
of the alleged oral waiver to the jury. as discussed hereafter. | 


| 

Ill. The Court Erred in Admitting Testimony on. andin | 
Submitting to the Jury, the Quesiion of Whether or | 
Not There Was an Oral Waiver of the Time for Filing 
Proof of Loss, and in Failing To Instruct the Jury of 


the Degree of Proof Needed To Establish Waiver. 


Imperial’s witnesses Moore and Hayden and its attorney. Smith. 
testified over defendant’s objection that at a progress-report meet- 
ing held March 4, 1965. in Imperial’s offices. Employers” branch 
manager Schramm told them to take their time in filing proof of 
loss and that defendant did not desire a piecemeal proof of loss 
(Apx. 39-40, 48, 124. 397-400). On cross-examination Hayden testi- 
fied that no statement was made to the effect that defendant waived 
the provisions of the policy requiring proof of loss within four 
months of discovery of loss. but that he understood that to be the 
intention of Schramm (Apx. 126-127). 


A typewritten memorandum setting forth the agenda was made 
by Imperial’s witness Moore prior to the meeting (P. Ex. 27, Apx. 
487). The matter of the time for filing of the proof of loss was not 
on the agenda. Moore made certain handwritten notes on the memo- 
randum, There was no notation of any kind on the memorandum 


or elsewhere concerning waiver of the policy requirement telating to 
the time for filing of proof of loss (Tr. 261. 513-514). However. 

Imperial’s attorney, Smith. did make a handwritten note of the four 
month requirement for the proof of loss (Apx. 403-404). 


Messrs. Schramm, Zolly and Keyser denied that any statement 
was made at this meeting or any other time to the effect that Im- 
perial could take its time in filing proof of loss or that defendant 
did not desite a piecemeal proof of loss (Apx. 318, 343-344, 350- 
_ 381-382). These witnesses further testified that they had no 
authority from the defendant to alter or modify any of the agree- 
r conditions of the bond (Apx. 319. 393, 344). Zolly testi- 
at the conclusion of the meeting Imperial’s former Vice 
Hayden and its counsel Robert Smith had a verbal ex- 
; to which of them was to prepare the proof of loss (Apx. 
our days after such meeting proof of loss forms were deliv- 
d to Imperial. and representatives of Imperial were again told to 
the proof of loss (Apx. 321. 333-335, 382). 


Defendant attempted to have the court exclude all testimony 
of oral waiver of the requirement of a timely proof of loss, on the 
basis of the policy’s specific requirement of written waiver, as ex- 
pressed in Section 19: 


“Notice to any agent or knowledge possessed by 
any agent or by any other person shall not effect a 
waiver or a change in any part of this Policy or estop 
the’ Company from asserting any right under the terms 
of this Policy; nor shall the terms of this Policy be 
waived or changed, except by endorsement issued to 
form a part of this Policy signed by an authorized 
representative of the Company.” (Apx. 441) 


The court ruled against defendant on this point (Tr. 169-171). Then 
defendant sought to have the court rule that the evidence of waiver 


was too vague to be considered by the jury. And the court Tuled 
against defendant on this point also (Tr. 581-585, 590-590A, 992). 


Finally. defendant sought at least to have the jury instructed 
that evidence of waiver must be clear, convincing and not subject 
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to speculation or doubt (Def’s. Reg. for Instr. No. 30). This the 
court also refused. Instead. the court merely instructed the jury 
that it was a question of fact for their determination as to whether 
or not defendant waived the conditions of the bond requiring la 
proof of loss to be filed within four months from the date of dis- 
covery of loss and that section 19 of the bond requiring waivers) of 
the terms of the bond to be in writing and signed by an authorized 
representative, did not apply to the proof of loss (Apx. 429-43 1). 
| 


Defendant’s position is that the evidence was inadmissible and, 
even if admissible, was not sufficient to warrant the court's leaving 
the question of waiver for the jury’s determination. Defendant lalso 
contends that the instruction itself was prejudicial error. As préevi- 
ously noted, it is clear that defendant does not have to show preju- 
dice before it can invoke the provisions of the policy relative to filing 
a proof of loss. United States Shipping Board Merchant Fleet Corp. 
y. Aetna Casualty & Surety Co., 69 App. D.C. 366. 98 F.2d 238 
(1938): Home Bldg. & Sav. Ass'n y. New Amsterdam Casualty Co.. 
45 F.2d 989 (8th Cir. 1930): J. S. Fraering. Inc. v. Employers Mu- 
tual Liability Insurance Co.. 242 F.2d 609 (5th Cir. 1957). 


In Ace Van & Storage Co. v. Liberty Mutual Insurance Col. 

119 U.S. App. D.C. 6, 336 F.2d 925 (1964) this Court upheld pro 
visions requiring the timely filing of a proof of loss and requirihg a 
waiver of the terms and conditions of the policy to be in writing. 
That fidelity policy required proof of loss to be filed within 90 days 
after discovery and, like the policy in the instant case, provided that 
its terms could not be waived or changed except by endorsement by 
an authorized representative of the company. Prior to the 90 day 
period. representatives of both parties attended a conference and at 
that time representatives of the insurance carrier were informed of 
the possibility of embezzlement and procedures for further investi- 
gation of the loss were discussed. A memorandum was mad¢ of 
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this conference and at the end it stated that the parties would con- 
tinue the investigation to a prompt disposition as is reasonably pos- 
sible. Appellant introduced testimony by its agent that this para- 


graph of the memorandum was intended by the parties as a waiver. 

2 court stated there existed a serious question of whether the 
agent could! have signed a binding waiver even if he purported to do 
so. In any case. said the court, the lower court was correct in de- 
termining that this evidence did not constitute an agreement of 
waiver or extension. 


The second contention in Ace was that waiver occurred because 
after the time for filing proof of loss had expired the insurer re- 
ceived the proof of loss and continued discussion of the matter 
thereafter. ‘The court upheld the lower court in determining that 
this evidence did not amount to estoppel or waiver and concluded 
as follows: 

“In' addition. we are dealing with an unambiguous 
contract provision of a familiar kind which has the 
salutary purpose of expediting settlements to the 
benefit of all concerned. Such provisions have been 
judicially expressly effectuated in this jurisdiction. 
See Glenco Corp. v. American Equitable Assurance 
Co., 110 U.S. App. D.C. 158, 289 F.2d 899 (1961) 
and Adelman vy. St. Louis Fire & Marine Ins. Co., 
110 U.S. App. D.C. 392, 293 F.2d 869, cert. denied, 
368 U.S. 937 (1961)... A waiver of such a provi- 
sion should not be lightly inferred.” 


See also New York Home Furniture Co. v. Aetna Casualty & 
Surety Co., 127 US. App. D.C. 5, 379 F.2d 879 (1967); Waters v. 
American Automobile Insurance Co., 124 U.S. App. D.C. 197, 363 
F.2d 684 (1966). 


Deferidant submits first that the court erred in concluding that 
the provisions of the bond could be waived other than by written 
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agreement signed by an authorized agent. The language of Section 


19 of the policy could not be clearer. By such language the policy- 
holder is forcefully told that there will be no waiver of any part of 
the policy nor an estoppel of any right which the company wishes 
to assert and that there is a special required procedure for waiving 
or changing the terms of the policy. The provision was obviously 
put in to prevent just the type of vague allegation that plaintiffs 
now make from becoming an issue. Imperial. an insurance com- 
pany itself of 30 years in business here (Tr. 10). ignored that pro- 
vision, although Imperial was quite familiar with such provisions and 
with the requirement to file a proof of loss within a specified time 
(Tr. 511-512). There is simply no reason to disregard such a clear 
and simple requirement. of great importance to the insurer. 


Secondly. assuming, arguendo, that evidence of oral waiver was 
admissible, the court erred in submitting to the jury the question of 
waiver under the facts of this case. Imperial was itself an insurance 
company. Imperial was represented by its counsel at the meeting of 
March 4, 1965, when the waiver was deemed to have been granted. 
Neither Imperial’s counsel nor its other representatives managed even 
to get a clear expression of oral waiver from representatives of 
defendant. Moreover, Imperial had long ago discovered loss exceed- 
ing the amount of the bond. Why therefore should defendant’s' rep- 
resentatives state “take your time” or “do not file a piecemeal proof 
of loss"? What do these phrases mean? Since about six weeks still 
remained of the permitted period, wasn't that plenty of time within 
which to take one’s time. or must one conclude that an endless delay 
would be proper? Defendant submits that the entire line of testi- 
mony was far too vague to constitute waiver. 


Finally, even assuming that the issue was one for the jury.'the 
jury should have been instructed as to the requirements for clear and 
convincing evidence to support a finding of waiver, as requested by 
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defendant. Absent such instruction, it is likely that the jury did in 
fact infer waiver lightly. for there were only such light inferences be- 
fore them. 
IV. The Court Erred in Instructing the Jury That It Was a 

Crime Knowingly To Sign a False Annual Statement 

and That Dandridge’s Signing of Imperial’s 1963 An- 

nual Statement Was Fraudulent and Dishonest as a 

Matter of Law. 


Much ado was made by Imperial about Dandridge’s signing of 
the 1963 convention form annual statement filed with the Superin- 
tendent of Insurance for the District of Columbia. The undisputed 
evidence showed that the report was prepared by Imperial’s ac- 
countant Harold Larash, in accordance with the usual company pro- 
cedures (Apx. 133-135, 139-141). The report did not contain any 
specific information concerning the pending risks in the excess and 
surplus lines field because at the end of 1963 no policies had yet 
been issued and no losses had been reported or premiums received 
(Apx. 134. 138. 189-190). Larash testified that under those 
circumstances in his opinion the report was absolutely correct (Apx. 
141). He further testified that in February, 1964, prior to filing the 
report. when he learned of the ABC Vending risk through the pres- 
entation of a loss claim. he did not change or amend the annual re- 
port because he thought it would be unnecessary (Apx. 139-141). 


Dandridge’s view of the requirements for annual statements 
was similar to Larash’s. Dandridge testified that based on his many 
years of experience in the insurance field these convention form 
annual statements did not include risks wherein the policies had not 
been issued and the premiums not collected (Apx. 187-189, 302- 
305). The only contrary evidence was Mr. Moore’s weak testi- 
mony that he thought the excess and surplus lines risks should have 
been reflected in the annual statement (Tr. 117-120). However, 
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Mr. Moore also testified that none of the excess and surplus lines 
business was reflected on the company’s books and records as of 
December 31. 1963, the date to which the annual statement was 
addressed (Tr. 287). This was because there were no premiums 
or reported liabilities as of that date. Because of this obvious fact 
Moore was quite unable to answer questions from the court as to 
when the company records were supposed to reflect the existence 


of a contract of insurance (Tr. 287-290). | 


Mr. Lombard, the Deputy Superintendent of Insurance for ithe 
District of Columbia was called as a witness by plaintiffs. However. 
he did not testify either as to the statute (8 35-103. infra p. 43) re- 
quiring the filing of annual statements or as to any regulations for 
the preparation of annual statements or that Imperial’s 1963 state- 
ment was in any way incorrect. 


Moreover, it was undisputed that all of the assets and liabilities 
resulting from the excess and surplus lines risks were included in the 
1964 annual statement (Apx. 142). Imperial was not damaged | in 
any way, shape or form by the 1963 statement and it made no 
claim of damage on this account. | 


Against this factual background. the court gave the following 
instruction over the defendant's objection: 
“Now, at the time the employee of Imperial. Dan- 
dridge, the principal concerned, at the time he was 
employed by Imperial. the law in the District of 
Columbia. Title 35, Section 103 of our Code. pro- 
vides and requires the filing by the insurance com- 
pany with the Superintendent of Insurance for the 
District of Columbia, an annual statement signed and 
sworn to by two cfficers of the insurance company, 
showing the company’s true financial position at the 
close of the year, including a state[ment] of the com- 
pany’s assets and liabilities, losses sustained, monies 


received and expended during the course of the year, 
Iso to be included. Any officer or employee signing 
nd swearing to that annual statement, Knowing that 
the statement contains false information is subject to 
criminal prosecution. If you find from the evidence 
that the employee. Dandridge. signed and swore to 
the Imperial Insurance Company's annual statement 
of 1963, that that statement did not contain or could 
not contain the excess surplus lines, risks, he had 
committed the company on or had caused the com- 
pany to be committed on during the year 1963 and 
which was still in force on December 31, 1963, then 
you are instructed that such act on William Dan- 
dridge’s part was fraudulent and dishonest within the 
terms of the bond. only if, as a result of the viola- 
tion of the statute, loss is in fact sustained by Im- 
petial Insurance Company. Inc.” (Apx. 414-415) 


It is defendant's position that in the light of these undisputed 
facts the court's instruction to the jury concerning the criminal pen- 


alty in the D.C. statute ($ 35-1312) was not in accord with the facts 
and irreparably damaged defendant. The jury could and probably 
did determine that Dandridge committed a criminal act. The jury 
was without the benefit of any instruction from the court as to the 
presumption of innocence and the necessity of proving the commis 
sion of a criminal act beyond a reasonable doubt. 


Moreover, the instruction told the jury that in the court’s view 
Dandridge’s signing of the annual statement under the admitted con- 
ditions was fraudulent and dishonest within the meaning of the 
bond. In! the absence of any evidence that the 1963 annual report 
was fraudulent or that its execution involved knowledge that it con- 
tained false information, the law is clear that there exists a presump- 
tion not only of innocence but of good faith. In Fidelity & Deposit 
Co. v. Grand Nat. Bank, 69 F.2d 177, 183 (8th Cir. 1934), the court 
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had under consideration the question of whether an agreement made 
by the surety to pay for the return of stolen securities was void. as 

against public policy. In holding the agreement valid because of lack 
of positive evidence as to its illegality the court states: 


“There is a presumption not only of innocence. 
but of good faith. There is a presumption that busi- | 
ness is conducted lawfully. Missouri Pacific R. Co. v. 
Prude. 265 U.S. 99, 44 S.Ct. 450. 68 L.Ed. 919, and 
that all things are rightly done. Chesapeake & O. R. 

Co. v. De Atley. 241 U.S. 310. 36 S.Ct. 564. 60 L.Ed. 
1016: and where the act of a party may be referred 
indifferently to one of two motives. the law prefers 

to refer it to that which is honest. rather than to 
that which is dishonest, Alexander v. Fidelity Trust 
Co. (C.C.A. 3) 249 F. 1. As said by this courtin | 
American Surety Co. v. Citizens’ Natl. Bank (C.C.A. 
8) 294 F. 609,616: ‘Until there be reasonable ground 
to think otherwise, a presumption prevails that one 

acts honestly and keeps within the requirements of 

the law.” ~ 


| 
The court recognized this principal of law elsewhere in its instruc- 
. aoe . . ~ ! 
tions but failed to apply it properly to the undisputed facts. 


The statute (§ 35-103) required the statement of assets and 
liabilities to be made according to regulations made by the Super- 
intendent of Insurance. but no such regulations were presented or 
considered. In view of the fact that the annual statement admittedly 
caused no loss or damage. no instruction on the criminal provision 
or on the requirements for the annual statement should even have 
been given. Even if some instruction were appropriate, the instruc- 
tion given was grossly erroneous. 


V. The Court Erred in Excluding Appellant's Proffered 
Evidence That Upon Cancellation of the Largest Spe- 
cial Lines Risk by Imperial Another Insurance Com- 
pany Assumed the Risk and Made a Profit. 


One of the basic issues submitted to the jury was whether or 
not the acts of Dandridge in committing Imperial on risks in the 
excess lines insurance field amounted to the exercise of business 
judgment or whether those acts constituted fraud or dishonesty. 
Dandridge testified that his understanding with Harris Underwriters 
was that the risks in the excess lines insurance field were to be for 
a period of three years and that during that time, if the deposit 
premiums were not sufficient to make a profit above the losses paid, 
the premiums would be renegotiated (Apx. 160-161). During the time 
that Dandridge was employed by Imperial, the gross premiums for 
the ABC Vending policy, which was the major risk in the excess 
lines field. were in fact twice renegotiated to a level exceeding the 
loss claims (Apx. 177-180; D. Ex. A, Apx. 490). However, when 
Imperial abruptly terminated this arrangement and cancelled the 
ABC policy in January of 1965, only half of the three year period 
had expired. 


In light of the above evidence, defendant offered to prove at 
the trial by witness Fitzpatrick of the brokerage firm of Marsh & 
McLennan that after Imperial terminated the ABC Vending Company 
risk, another company assumed this risk and made a profit (Apx. 
308). The Court rejected the evidence (Apx. 309-311). The court’s 
ruling was apparently based on the notion that defendant would 
have to go further and prove that the operations of the companies 
that assumed the risk after Imperial’s cancellation were similar to 
the operation of Imperial in order for the evidence to be admissible. 
Defendant submits that the court erred in confusing the question of 
admissibility with the question of weight of the evidence. 


4) 


In Mendota Coal & Coke Co. v. Eastern Ry. & Lumber Go.. 
§3 F.2d 77 (9th Cir. 1931). the question was presented to the court 
4s to whether or not the lessee under 4 coal mining lease had ablan- 
doned operations under the lease. The court admitted evidence!of 
the operations of other mines during a similar period. even though 
the operations of those mines were not at all similar to the mine 
whose operations were under consideration. The court stated that 
the evidence was material in judging the effects of the operation of 
the mine in the light of prudent and businesslike methods used by 
other companies in the same field. See also Fowel ». Wood. 62 A:2d 
636 (D.C. Mun. App. 1948) and Stauffer ». McCrory Stores Corp.. 
155 F.Supp. 710 (W.D.Pa. 1957). Defendant's testimony in the 
instant case was certainly relevant. It should have been admitted. 


VI. The Court Erred in Failing To Instruct the Jury That 
in Order To Find Dandridge’s Acts To Be Dishonest 


They Must Find That There Existed an Element of 
Moral Turpitude. 


In Sade v. National Surety Corp.. 203 F.Supp. 680. 084 (D.D.C. 
1962) Judge Youngdahl stated: 


“For an act to be ‘dishonest’ within the meaning of 
a fidelity suretyship bond, there must exist the ele- 
ment of moral turpitude or want of integrity.” 


This case was affirmed per curiam in Sade ¥ National Surety Corp.. 
114 U.S. App. D.C. 281, 314 F.2d 286 (1963). 


The defendant submitted an instruction to this effect (Det’s. 
Req. for Instr. to the Jury, No. 16). The court gave a lengthy iin- 
struction as to what constituted dishonesty, but it refused to include 
the clement of moral turpitude, which detendant had specifically te- 
quested. In-an area as indefinite as this, appellant undoubtedly was 


badly prejudiced by the failure to grant appellant's request. An ex- 


t the ; instructions on this point (Apx. 410-416) 


Or the court “s ab 


Kes clear that the court did not remedy its failure to give this in- 


Car Lise thle 


+ > - r » 
nee of his charge. 


CONCLUSION 
eciding that the insurance policy provided 
I liability and debt losses for which plaintiffs 
There was error in submitting the discovery and 
jury and in the specific instructions on waiver. 
cting the jury that the signing of the 
wed Fraud and dishonesty under the policy 
et. And there was error in exclud- 
future profits on = major risk involved herein and 
turpitude as an element. of fraud and dis- 
asks that the judgment be reversed and 
ith prejudice. 
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Pope Ballard & Loos 
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Washington, D.C. 20006 
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REPRODUCTION OF STATUTES 
(DISTRICT OF COLUMBIA CODE) 


$ 35-103. Annual statements—Statement to be pub- | 
lished in newspaper. The said superintendent shal] 
furnish. in December of each year. to every insurance 
company or association. local. domestic. and foreign. 
doing business in the District of Columbia. or its 
agent or attorney in the District. the necessary blank 
forms for the annual statements for such company or 
association, which shall be returned to the superintend- 
ent on or before the first day of March in each year. | 
signed and sworn to by the president or vice-president 
and secretary or assistant secretary, or. if a foreign 
company, by its manager or proper representative 
within the United States showing its true financial 
condition as of the next preceding 31st day of De- 
cember, which shall include a statement of its assets 
and liabilities classified according to regulations made | 
by the Superintendent of Insurance on that day. the |! 
amount and character of business transacted. losses 
sustained. and money received and expended during 
the year, and such other information as the said 
superintendent may deem necessary. Such annual 
statements shall be printed in at least one daily news- ; 
paper published in the District of Columbia, in the 
month of March in each year: and any such company 
or association failing to comply with the provisions 
aforesaid shall have its license to do business in the 
District revoked. 


$ 35-1312. False statements— Penalties. Any direc- 
tor. officer. agent, or employee of any company who | 
subscribes to, makes or concurs in making or publish- | 
ing any annual or other statement required by law, 
knowing the same to contain any material statement 
which is false, shall be fined not more than $5,000 
or imprisoned for not more than five years, or both. 
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ARGUMENT 


THE POLICY DOES NOT COVER IMPERIAL’S 
CLAIMED LOSSES 


| 

In contending that Insuring Agreement I of the policy covers 
its claimed losses, Imperial cites or refers to practically every pro- 
vision of the policy in an effort to demonstrate that somewhere 
within the terms of the policy its losses are covered. The thrust of 
its argument is to the effect that, whereas Insuring Agreements II 
and III cover only direct losses of physical property (Brief, p. 20). 
Insuring Agreement I is designed for the express purpose of covering 
other types of losses, including those in the instant case. 


A brief analysis of these three Insuring Agreements demonstrates 
the identity of the type of losses covered. So far as the type of 
property covered, there is no difference in meaning between the 
language of Insuring Agreement I covering loss of money. securities. 
and other property sustained through fraud and the language of 
Insuring Agreements II and III covering loss of money and securities 
by destruction, disappearance, or wrongful abstraction and loss of 
other property by burglary or robbery. If Insuring Agreements II 
and III limit the type of loss covered to tangible or corporeal prop- 
erty, as Imperial admits, obviously so does Insuring Agreement I. 
The principal difference in the three Insuring Agreements is that 
Insuring Agreement | covers losses caused by employees while, Insur- 
ing Agreements II and III generally cover losses of the same type of 
property (inside and outside premises of the insured) caused by 
others than employees. This distinction is made clear by section 
2(c) of the policy. which specifically excludes fraudulent acts of 
employees, directors, trustees, or authorized representatives of the 
insured from the destruction, disappearance, or wrongful abstraction 


coverage under Insuring Agreements H and I]: Insuring Agreement 
L is limited to the acts of employees by its terms. 


Imperial next endeavors to distinguish cases cited by Employers 
and concludes that those cases are not determinative of the issue. It 
is to be noted. as hereinafter pointed out, that Imperial cites no 
cases favorable to its construction that do not involve either different 


coverage provisions or the loss of tangible or corporeal property. 


In the first instance Imperial urges that the case of Virginia- 
Carolina Chemical Corp. y. Hartford Accident & Indemnity Co., 339 
F.2d 413. (4th Cir. 1964) should not be considered seriously as a 
precedent favorable to Employers. Suffice it to say that this is the 
only case either party has been able to find v hich construes language 
identical with that in the policy in the case at bar. In construing 
that language the Fourth Circuit held that fertilizer lost by the 
insured was covered and that choses in action were not. That hold- 
ing bears directly on the issue presented here as Imperial’s alleged 
losses simply consist of claims on choses in action. 


Next it is argued that the case of Levy v. American Mutual 
Liability Insurance Co., 195 Md. 537, 540, 73 A.2d 892 (1950) is 
unrelated to the issue involved here on the theory that the only 
important determination made in that case involved the construction 
of the words “property owned by the insured” and the insured did 
not ‘“‘own” the property. The opinion in that case stated: “The 
key word, however, of Coverage A is ‘property’.”” The court went 
on to determine that the type of property involved there was not 
covered by language quite similar to that in the instant case. The 
court specifically held that choses in action were not covered under 
the bond in that case. The claim of the insured in that case was 
that its employee had obtained money in the form of profits due it. 
In the present case a portion of Imperial’s losses are of premiums 


collected by its agent, Harris Underwriters, and not turned Bret to 
Imperial, and the premium losses, choses in action, were reduced to 
judgment in favor of Imperial. 


Imperial rather summarily dismisses the case of Metropolitan 
Savings & Loan Ass’n v. Hanover Insurance Co., 55 Misc. 2d: 593, 
286 N.Y.S.2d 129 (1967) on the ground that the property involved 
in that case was not lost. An analysis of that case demonstrates 
that the court went further and determined the effect of the lan- 
guage of the policy on the assumption that the property was lost. 
Under language similar to that in the bond in the instant case, ‘the 
court held that the property covered by the bond had to be an item 
which had value in and of itself such as currency. precious metals. 
and the like or papers, which evidence the ownership of property of 
value, which are transferable, assignable. or negotiable. Thus, the 
court ruled that the damage suffered by the Savings & Loan Associa- 
tion through the misplacement of the ledger card—which resulted in 
requiring it to pay the proceeds of the account twice—was' not 
covered by the language of that bond. 


Imperial again attempts to distinguish Degener v. Hartford| Acci- 
dent & Indemnity Co.. 92 F.2d 959 (3d Cir. 1959) from the instant 
case on the ground thit the court decided only that the bond 
excluded losses due directly from trading. actual or fictitious, on the 
stock exchange. An examination of the Degener case. however. 
demonstrates that the court went further and determined that the 
loss was not covered by the bond even assuming it was not due to 
trading on the stock exchange. The court held that credit balances 
based on deposits with others were simply not covered under the 
provisions of the bond which indemnified against loss of money. 
debentures, stock certificates, or other similar securities. | 


Imperial cites three cases which it urges are persuasive in :con- 
nection with its position. They are Paddleford v. Fidelity & Casualty 


1938), cert. denied. 306 U.S. 664 
New Amsterdam Casualty Co., 177 
(1929): and Hooker v. New. Amsterdam 
. 33 F.Supp. 072 (W.D.Ky. 1940). In the Paddleford 
the bond covered any loss of money. currency. bullion, bonds, 
_ ceftificates. warrants, transfers, coupons, bills of 
promissory notes. bills of lading, warehouse receipts, 
ther similar securities. The loss was occasioned by an 
creating fictitious accounts on the grain exchange. If at 
the end of the day the books did not balance, the employee would 
present to an officer of the company a check covering balances 
grain exchange. which he would increase to cover the fic- 
itious accounts. The Seventh Circuit characterized the employee's 
acts as amounting to forgery. which was specifically covered, and 
held the bond covered the loss due to the raising of these 
checks. Thus there was an instrument that could be transferred 
and was 1 iable. and the court held that the loss came within the 
covering language of the bond. In the instant case, as has been here- 
pointed out. there was no property involved that could be 


transferred or assigned or that evidenced ownership by anyone, which 
i of coverage laid down in Metropolitan Savings & Loan 


The Hooker case involved a bankers blanket bond which 
indemnified the bank against loss of money and currency sustained 
insured through any dishonest act of its employees. The 
court concluded that loss due to manipulation of a depositor’s 
account by the president of the bank was covered under the bond. 
he court emphasized the use of the term “any loss” in the cover- 
age provision of the bond. The facts in that case are so far removed 
from the facts in the instant case as to make the case of no value as 
a precedent. Emplovers has heretofore at page 26 of its brief dis- 
tinguished the Citizens State Bank case from the facts present here. 


. i 
THE COURT ERRED IN SUBMITTING TO THE JURY THE 
QUESTION AS TO THE TIMELY FILING OF THE PROOF OF LOSS 
Imperial’s brief concerning this point ignores the undisputed ad- 
mitted facts. Mr. Moore. Imperial’s vice president in charge of oper- 
ations, who was also in charge of the investigation of this particular 
claim, admitted that by December !5, 1964. Imperial was in posses- 
sion cf sufficient facts to file a proof of loss in an amount exceeding 
the penalty of the bond (Apx. 52-53). Despite this fact. Imperial 
waited almost six months before filing its proof of loss. disregarding 
the condition of the policy that required the filing within’ four 
months. 


Imperial suggests that the agenda of the meeting of March 4, 
1964, contains sufficient information as to practically amount to a 
proof of loss. In the first place this document was not sworn to as 
required by the terms of the policy. In the second place Imperial’s 
witness Moore stated that this document was drawn or prepared by 
him as an agenda for the meeting. Even Imperial did not consider 
the agenda to be in the nature of a proof of loss. This Court, has 
determined under quite similar facts that such a memorandum does 
not meet the requirements of a proof of loss. In Glenco Corp. ¥. 
American Equitable Assurance Co.. 110 U.S. App. D.C. 158. 289 
F.2d 899 (1961). this Court held that the requirement of a proof 
of loss is no mere technicality. In that case a fire insurance policy 
was issued. the property was destroyed by fire. and the adjuster for 
the company met the claimant at the site of the premises. The ad- 
juster advised that an itemization of the claim was required. The 
claimant then picked up a piece of paper and wrote that “This is 
to inform you that the house is a complete loss and this is consider- 
ed a proof of loss on my part and I want the insurance paid for.” 
In that case, even though the insured intended the document to be 


a proof of loss, this Court held it was not sufficient. In the instant 
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in his power to produce. 


In Maryland Casualty Co. v. First Nat. Bank, 246 Fed. | 893 
(Sth Cir. i917), cert. denied, 246 U.S. 670 (1918). the bond pro- 
vided for notice of loss by telegraph and registered letter within ten 
days after discovery of loss and an itemized statement of loss with- 
in 90 days after the notice of loss. Here again the court held the 
proof of loss that was filed was sufficient even though not complete. 
Again in ee Jacobs & Co. v. Fidelity & Deposit Co. 202 IP 2d 794 
(7th Cir. 3), the bond provided that 90 days after learning of loss 
the ieee Seed file an itemized proof of claim duly sworn to. 
The court concluded that the itemization simply meant that the in- 
sured should give those facts which were reasonably possible to as- 
certain under the circumstances. It is thus beyond dispute that since 
Imperial was in possession of sufficient information to file a proof 
of loss and did not do so for almost six months thereafter. the 
court’s instruction to the jury was erroneous. 


As a final effort to support its position. Imperial points to sec- 
tions in the policy which state that losses which are incidental to a 
series of related fraudulent acts shall be deemed to arise out of one 
occurrence. Imperial incorrectly urges that this section means; ‘that 
all of its losses should be considered as one loss and therefore: ithe 
loss did not occur until all of the detailed information had been de- 
termined. In the first place. substantially all of the detailed infor- 
mation had been determined by the end of December 1964. In the 
next place, the argument is simply not substantial. It is met by the 
foregoing cases in the Second. Fourth. Fifth. and Seventh Circuits, 
where the courts establish that the proof of loss, although only 
partial, must be filed and that the insured can either ask for 
additional time or by reservation in the proof of loss note that it 
does not contain the full extent of the loss. 


U1. 


THE COURT ERRED WITH REGARD TO 
THE WAIVER ISSUE 


Both Imperial and appellant have set forth in their respective 
briefs their positions as to this issue. Imperial attempts to meet 
Employers’ argument that written waiver is mandatory under Sec- 
ion 19 of the policy by saying that such a provision may itself be 

But. of course, there was no evidence of a waiver 
19, because that matter was never raised by 


L$ representatives. 


ngth th 


oss. Analysis shows that the alleged statement 
would be insufficient to show even an intent to waive the require- 
ment of timely filing. much less an intent to waive the requirement 
under Section 19 that all waivers be by written endorsement to the 
policy. Finally, Imperial. in attempting to meet Employers’ argu- 
ment that the instructions on waiver themselves were deficient, fails 
to recognize that the instructions in no way covered the requirement 
of clear proof rather than light inference, as stated in Ace Van & 
Storage Co. v. Liberty Mutual Insurance Co., 119 U.S. App. D.C. 6, 
336 F.2d 925 (1964). 


Employers also desires to stress the fact that the error of the 
court below!in submitting to the jury the question of when Imperial 
discovered loss sufficiently confused the issue of waiver so that if 
the court below is in error as to the discovery instruction, its error 
is compounded by the instruction as to waiver. The jury could be 
badly confused on the issue of waiver. It is entirely possible that 
the jury may have disregarded the waiver issue altogether on the 
theory that discovery of loss did not occur until April, 1965, or 
later, as claimed by Impenial. 


IV 
THE COURT ERRED IN INSTRUCTING THE JURY THAT | 
IT WAS A CRIME TO SIGN A FALSE ANNUAL STATEMENT | 
AND THAT DANDRIDGE’S EXECUTION OF IMPERIAL'S 
1963 ANNUAL STATEMENT WAS FRAUDULENT AND 


DISHONEST AS A MATTER OF LAW i 


Imperial has mistakenly quoted the court’s charge to the jury 
in connection with the instruction relating to the criminal violation 
of sections of the District of Columbia Code. At the top of page 
36 of Imperial’s brief, in line ten of the quotation from the court’ $s 
charge, the word “knowing” is inserted in brackets. This word did 
not appear in the court’s charge and its absence had direct and harm- 
ful effect. The charge given by the court was to the effect that if 
the jury found that Dandridge signed and swore to Imperial’s annual 
statement of 1963, and that such statement did not contain or could 
not contain the excess surplus lines risks on which he had commit- 
ted Imperial, then such act was fraudulent and dishonest. When 
Imperial inserts the word “knowing” it makes the difference between 
daylight and dark in the meaning of the court’s instruction. As 
given, the instruction permitted the jury to find that the mere sign- 
ing of the 1963 annual statement which did not contain the surplus 
lines risks was dishonest. This is clearly reversible error. 


In the next place, the instruction as to the statute should not 
have been given at all, and appellant objected to it. In Lucy Webb 
Hayes National Training School y. Perotti, Appeal No. 21. 902 (July 
10. 1969), this Court had under consideration a regulation of ‘the 


District of Columbia providing that no owner of a private hospital 

or asylum should permit any delirious or maniacal patient or any 

patient who might reasonably be expected to become delirious to 

remain in any room that was not properly barred or closed so as to 

prevent accident or injury to the patient. The court below instruct- 

ed the jury that violation of this regulation would constitute negli- 
| 


10 


gence per se. The jury found in favor of the plaintiff, an adminis- 
tratrix of her husband’s estate. and awarded damages for his death 
caused by his jumping through an unbarred window of the hospital. 
This Court reversed and reiterated the appropriate setting within 
which to give such a charge. This Court stated: 


“Regulations relating to a licensing process are often en- 
acted with the reasonable expectation that the licensing 
authority will exercise some judgment in applying the gen- 
eral rule to the specific case. To invoke a doctrine of negli- 
gence per se in such circumstances robs the regulation of the 


flexibility that its draftsman may well have envisioned for it.” 


Mr. Lombard, the Deputy Superintendent of Insurance for the Dis- 
trict of Columbia. was called as a witness by Imperial. He establish- 
ed that the statute is directed to licensing and for that reason requires 
the filing of annual reports with the Insurance Department (Apx. 
129). He did not. however, testify as to the interpretation of the 
statute in question or as to any regulations for the preparation of 
nnual statements or that Imperial’s 1963 statement was in any way 
incorrect. Furthermore, no proof was offered that the execution 
and filing of the report caused any damage to anyone. Under these 
facts, applying the rationale in the Hayes National Training School 
case, the charge would be erroneous even in a negligence case. To 
permit the charge given by the lower court to stand in connection 
with 2 criminal violation without any protective admonition was 
plain error. 
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V. 


THE COURT BELOW ERRED IN EXCLUDING APPEL- 
LANT’S EVIDENCE THAT ANOTHER INSURANCE COM- 
PANY WHICH PICKED UP THE ABC VENDING COMPANY 
RISK AFTER !T WAS CANCELLED BY IMPERIAL MADE 
A PROFIT. 


Imperial simply states it was not error to exclude Employers” 
proffered testimony that after Imperial cancelled the ABC Vending 
Company risk other insurance companies assumed it and made 
money subject to one questionable claim. No authority is cited by 
Imperial to support this position, and no discussion is proffered of 
the cases cited by appellant on page 41 of its main brief. | 


VI. 


THE COURT ERRED IN REFUSING TO INSTRUCT THE | 
JURY THAT IN ORDER TO FIND DANDRIDGE’S ACTSTO | 
BE DISHONEST, THEY MUST FIND THERE EXISTED AN 
ELEMENT OF MORAL TURPITUDE 


This Court in Sade vy. National Surety Corp.. 114 U.S. App. 
D.C. 281. 314 F.2d 286 (1963). affirming 203 F. Supp. 680 (D.D.C. 
1962), agreed with the reasoning of Judge Youngdahl. who recog- 
nized moral turpitude as an element of fraud and dishonesty. The 
Court in the instant case refused to give this instruction though  re- 
quested to do so. Imperial simply argues that other instructions of 
the Court clarified the matter. But in an indefinite area such as 
this. involving dishonesty, appellant was entitled to have every bene- 
ficial element of the definition of dishonesty included in the charge 
and was prejudiced by the failure to give such a requested instruc- 
tion. 


CONCLUSION 


Appellant respectively submits that the judgment be reversed 


and the case be dismissed with prejudice. 
Respectfully submitted, 
Alexander M. Heron 
Preston C. King Jr. 
Murray S. Simpson, Jr. 
Pope Ballard & Loos 
Attorneys for Appellant 


